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THE APPELLATE JURISDICTION 



OF THE 



HOUSE OF LORDS IN SCOTCH CAUSES. 



By the constitution of the Court of Session, it was originally 
intended to be a permanent Court of supreme jurisdiction, 
without appeal to Parliament, and in practice for a long time 
it was so. Whether in a turbulent country, such as Scotland 
then was, the Court was so constituted ad to form a safe deposi- 
tary for the interests committed to it, in cases where any of the 
parties were connected with the politics of the period, we 
need not inquire. The difficulty seems to have been avoided 
rather than grappled with ; for many questions, which we should 
now regard as more suitable for courts of law, were taken up 
and dealt with directly by Parliament. 

In 1675, however, the question of the right of appeal to 
Parliament rose into importance, the Lords of Session refusing 
to allow it, the Faculty of Advocates insisting upon it. Charles 
II. supported the Bench, and banished the recusant bar twelve 
miles from Edinburgh, and they retired to Linlithgow rather 
than give up the right. Ultimately the right of appeal was fully 
established. 

The Articles of Union with England are silent on the subject, 
and, it is understood, that they are so framed of design. Still, from 
the Union to the present time, the House of Lords has, without 
challenge, exercised an appellate jurisdiction in Scotch cases, 
and, upon the whole, it has undoubtedly been exercised in such 
a manner as to give satisfaction to the lawyers as well as to the 
people of Scotland. Nor, so far as we are aware, has it ever 
occurred to any public body that it would be desirable that the 
right of appeal should be abohshed, although Parliament has 
from time to time thought it necessary to provide against the 



abuse of the right by excluding it in trifling causes. On the 
other hand, that there have been miscarriages, no one familiar 
with our law can doubt, — miscarriages arising sometimes from 
misapplication of admitted principles of the law of Scotland ; 
sometimes from the introduction of principles foreign to that 
law, and which did not naturally blend with it ; and sometimes 
from misapprehension as to our practice and forms of pro- 
cedure. The subject was fully discussed in a pamphlet under- 
stood to proceed from the pen of a counsel of eminence.^ But 
we refrain from quoting it, lest a Scotch lawyer should not be 
looked upon as an impartial witness. We may, however, refer to 
the speech delivered by the late Lord Campbell in the House of 
Lords in 1858, on the appellate jurisdiction of the House : — 

" Certainly there have been times when Scotland has had y/ , 
great reason to complain. Generally those who have presided JL , 
here have been well acquainted with Scotch law, as they now (^'^M 
are ; but there have been instances in which Scottish appeals 
have been referred to those who were entirely ignorant of 
Scottish law. I do not see the noble Earl ^ here who has con- 
tended for Scottish privileges, but I myself should have been 
ready almost to raise the standard of rebellion when I have read 
of the manner in which the judicial business has sometimes been 
transacted. My Lords, I do trust that there is no danger, 
however, that such times will again occur, but that we shall 
have a Judicial Committee from which we shall select proper 
Judges for every case as it may occur, and that in this manner 
our jurisdiction will remain and be usefully exercised." ^ 

The shape that recent complaints against the appellate juris- 
diction have taken, has always been that of suggestions for such 
a constitution of the Appellate Court as would secure in the 
Judges an adequate knowledge of the law of Scotland, and the 
removal of the anomaly of men sitting as the supreme admini- 
strators of a law, which it never has been their professional 
duty to study. Unfortunately no such committee as Lord 
Campbell pointed at has been established. Lord Brougham, 

^ The Appellate Jurisdiction. Scotch Appeals. Edinr. 1851. We 
may refer also to the Report of the Committee of the House of Lords, 
20th May 1856. 

» Lord Eglinton. » M*Q. Rep. vol. ii. p. 620. 



who was himself educated for the bar of Scotland, has not been 
taking so active a part in the judicial business of the House 
as formerly ; and we may say, without offence, that among 
the recent very eminent additions to the judicial staff of the 
House of Lords, few had at the bar any very large amount of 
experience in arguing Scotch appeals. It is probably owing 
to this that we have of late years seen collisions with each Divi- 
sion of the Court of Session, of a kind which could not but 
be offensive to them, and which have called forth remonstrance 
from each * — denunciations of our forms of procedure as " dis- 
graceful," where they rested (probably unknown to the de- 
nouncer) on recent legislative enactment 2 — and opinions thrown 
out that a practice was quite erroneous, which, a short time be- 
fore, had been lauded as admirable, and far preferable to the 
English rule in the same matter.^ Recently we have even seen 
a cause remitted for farther procedure with two of the law Lords 
differing from other two, as to what it would be competent for 
the Scotch Court to do when the cause was proceeded in.* 

The question thus becomes a very serious one. Are the 
judgments of the House of Lords to have any weight except in 
the cause decided ?. Where is the law which is to guide the 
Scotch Courts to be discovered ? Is it in the orders of the 
House, or in the opinions of successive Chancellors, or in the 
conflicting dicta of the Judges, who may agree to reverse or 
affirm interlocutors, but on principles totally irreconcileable ? 
This difficulty we believe to have been aggravated by the addi- 
tion to the number of the law Lords, and the consequently de- 
creased sense of individual responsibility, in dealing with a 
foreign system, which in the ordinary course of human nature 
has followed therefrom. The judgment in which these defects 

^ Baii'd V. FortuDe, IStli June 1861, xxiii. D. ; Donald v. Donald, 20tli 
June 1861, xxiii. D. ; see also App. No. IV. It is no part of our present 
object to examine the language which the House of Lords have lately 
thought fit to use in regard to the conduct and motives of our Scottish 
Judges ; but it certainly tends to provoke a license of commentary and 
suggestion which has never yet been adopted in criticising the proceed- 
ings of the Appellate Court. 

« Ritchie v. Rickets, H. of L., 16th April 1861. 

' Morgan v. Morris, 16th July 1858, S. Jurist, vol. xxx. p. 686 ; House- 
hill Co. V. Neilson, March 6, 1843, 2 Bell's App. p. 24. 

* Johnstone v. Johnstone, Feb. 10, 1860, 3 M'Q. p. 619. 
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have come out most strikingly of late is that recently pronounced 
with regard to the custody of the Marquis of Bute ; and having, 
from accidental circumstances, had occasion to examine it more 
in detail than those can do who merely have access to the pub- 
lished reports, we propose, not like Lord Campbell, to raise 
the standard of rebellion, but, after giving as accurate an ac- 
count of the facts and procedure, as the perusal of all the 
printed papers in the Court of Session and in the House of Lords, 
and of the shorthand writers' notes of the discussions in both 
Courts, will enable us, to endeavour to ascertain what rules for 
our future guidance in Scotland may be drawn from the judg- 
ment. The case is one involving principles of international 
law of general interest, rules of procedure in our Scotch Courts, 
and rules of practice in the Appellate Court. 

There were proceedings pending both in the Court of 
Chancery in England, and in the Court of Session in Scot- 
land, having relation to the custody of the young Lord ; and 
south of the Border some doctrines were broached, which no 
one ventured to moot north of the Tweed. 

It was said, for instance, that the Marquis of Bute, being 
a British Peer, his education involved imperial considerations, 
and thus the Great Seal had jurisdiction in Scotland. These 
doctrines the late Lord Chancellor brushed aside in the very 
commencement of his judgment : — " I beg to begin by observing, 
that, as to judicial jurisdiction, Scotland and England, although 
politically under the same Crown, and under the supreme sway 
of one united Legislature, are to be considered as independent 
foreign countries unconnected with each other. This case is 
of a judicial nature, although not between parties who are 
plaintiffs and defendants, and it is to be treated as if it had 
occurred in the reign of Queen Elizabeth." And, again, his 
Lordship said, — the holder of the Great Seal, " as Judge, has 
no jurisdiction in Scotland whatever." ..." Nor as far 
as jurisdiction is concerned, does it make the slightest dif- 
ference that the ward, for whose custody this dispute has 
arisen, is a Peer ; and we care not whether he be denominated 
a Peer of Scotland or of Great Britain, or whether he be a 
Peer or a peasant." Such language was most encouraging, 
seeing that the appellant's counsel had not contended that a 



single precedent or principle in the law of Scotland was violated 
by the judgment which they asked the House of Lords to reverse. 
They had, indeed, read from text-books statements of the rights 
of pupils and minors by the law of Scotland, and undisguisedly 
asked that the Marquis of Bute should be deprived of these 
rights, contending that " it would be monstrous if the Marquis 
should be allowed to assert his privileges as a Scotsman." This 
was strange enough ; but stranger still, — notwithstanding that 
Lord Campbell laid down that the case was to be determined as 
if it had occurred in the reign of Queen Elizabeth, — the example 
of the appellant's counsel was followed by the House of Lords, 
who, so far as in them lay, did deprive the Marquis of his privi- 
leges as a Scotsman, and reversed a unanimous judgment of the 
Second Division, without referring to a single Scotch case, or 
principle, or institutional writer, to justify their doing so. 

It may, however, be said that this case involved principles 
of international law, and that the question had to be deter- 
mined on general principles of jurisprudence. It must have 
depended either on Scottish or on international law. But 
all such general principles, and writers on international 
questions, were as carefully ignored as Scotch ones. The 
only authorities referred to in giving judgment were Eng- 
lish; but it was admitted that they could not support the 
judgment which it was proposed to pronounce. The Lord 
Chancellor said, they were judgments to be regretted. Alas ! 
for poor Scotland. If judgments pronounced in Chancery 
within the last few years by the ablest English lawyers within 
the range of that law, whose atmosphere they have breathed 
all their lives, are thus characterised by one of themselves, — 
what may not be expected when the House is called upon to 
administer a system to which its members are strangers ? 
But to come to the facts. 

The late Marquis of Bute — holding Scottish and British (but 
no English) titles of honour, and possessed of large estates 
(which, from the discovery of minerals, had come to be worth 
about L.75,000 a-year) in England and Wales, and (L.25,000 
a-year) in Scotland — was born in England, and was educated 
there, having been prevented by the Court of Chancery from 
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visiting Scotland eren during his school vacations.^ Latterly, 
he principally resided in Scotland ; and for several years acted 
as Commissioner to the General Assembly of the Church of 
Scotland. In March 1848 he went to Cardiff, in Glamorgan- 
shire, and died there, without having named any guardian to 
his son, the present Marquis, born 12th September 1847. He 
left a will, appointing executors and trustees (of whom his 
brother, Lord James Stewart, was one) to manage his English 
estates ; some of which he directed them to sell, with a view 
to investing L.SOOjOOO of the price in the purchase of lands 
in Scotland, and spending L.25,000 on additions to Mount- 
stuart, his residence in Bute. 

Before the Court of Session, it was matter of dispute be- 
tween the parties, whether the domicile of the late Marquis, at 
the date of his death, was vi Scotland or England. 

On 3d April 1848, a petition was presented to the Lord Chan- 
cellor, praying that the Marchioness of Bute, who was then in 
England with her child, might be appointed his guardian. 
This petition ran in name of the infant Marquis, without con- 
currence of any one, as next friend.^ 

Lord James Stuart procured (10th May 1848) from Chancery 
in Scotland, a brieve to enable him to serve as tutor-at-law. 

The Lord Chancellor, after hearing counsel for the infant 
and for the executors of the deceased Marquis, on 11th May 
1848 ordered that " the Marchioness of Bute be appointed 
guardian to the infant during his minority, or until farther 
order of this Court." 

Lord James Stuart obtained Letters of Tutory (30th May 
1848) under the Quarter Seal. Both the brieve and the Let- 
ters of Tutory run in name of the Sovereign. 

Before the Court of Session, it was matter of dispute between 
the parties whether the Marchioness or Lord James was first 

^ Monntstnart v. Mountstuart, 6 Yes. 363. 

' See App. Case, p. 145. General Stuart's Petition (p. 31 of Appeal 
Case) stated, that Lord James Stnart, *^ who, in the character of tutor- 
at-law, managed his estates in Scotland, presented an application to the 
Court of Chancery in name of the infant Marquis, and of himself as his next 
friend, for the appointment of the late Marchioness of Bute to be guardian 
of her son." — Lord Campbell says it was presented by the Marchioness. 
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appointed,^ Neither the originals nor copies of either appoint- 
ment were produced to the Court. 

Lord James having died, Colonel James F. D. Crichton Stuart 
was served tutor-at-law in his room (Ist November 1859). 

The Marchioness of Bate died in Scotland (28th December 
1859), where she had principally resided with her pupil son since 
his father's death, although she had occasionally visited Cardiff. 
She had nothing whatever to do with the management of the 
English estates ;^ and, with the exception of two or three weeks 
at a time, she lived with her son in Scotland from 1848 down 
to the time of her death. 

By her will she had expressed a strong desire that the Court 
of Chancery in England would appoint, as guardians to her 
infant son, Major-General Stuart, Sir Francis Gilbert, and Lady 
Elizabeth Moore. Sir Francis was abroad when she died. 

Before the Court of Session, it was matter of dispute between 

^ The date of the application in 1848 to the Lord Chancellor was not 
given in the Petition to the Court of Session. In the course of the argu- 
ment before the Court of Session, one of General Stuart's counsel, Mr 
Dundas, said, (p. 81), ^^ An application was made by his brother, Lord 
James Stuart, who was served tutor-at- law in Scotland — an application 
was made by him for the Marchioness, to have her appointed in Chancery 
as guardian to her son. I understand that, in point of fact, Lord James was 
served before he presented this application.'' Mr Graham Bell, also coun- 
sel for General Stuart (p. 102), said — " He was resident in England when 
the first appointment was made by the Court of Chancery in favour of his 
mother, he being then one year old ; and, at the same time with that 
appointment, which was a guardianship of the person, the late Lord James 
Stuart was served tutor-at-law, according to the Scotch form." 

This statement was made by Mr Bell in replying to Mr Gordon, counsel 
for Lady Elizabeth Moore, who had remarked — (p. 89, Appeal Case) — " It 
is said the Marchioness was appointed guardian, although it is difficult to 
see how that could be, when another guardian, the tutor-at-law, had 
been appointed." The Court asked to see the various appointments, in 
order that the matter might be cleared up, as it was stated orally that 
the date of Lord James' service was 30th May 1848 ; but neither appoint- 
ment was in process. 

* We are quite aware that the Lord Chancellor stated (see infra^ p. 78) 
that " she acted as custodier of the infant, and his sole guardian, residing 
with him, sometimes in England, sometimes in Scotland, and superin- 
tending the management of his property in England, to the amount of 
L.75,000 a year, till her death." This statement was not made in any 
written paper in process, nor in any reported argument at the bar of the 
House of Lords, although the contrary was alleged (p. 89, Appeal Case), 
and not contradicted. 



12 

the parties whether Scotland or England was the domicile of 
the pupil Marquis. 

Lady Elizabeth Moore, who was abroad when Lady Bute 
was taken ill, was telegraphed for, and immediately returned 
to Scotland, but did not arrive till after the death of the Mar- 
chioness. Being a near relative, and having been an intimate 
friend of his mother, she took up her residence at Mountstuart 
with the Marquis ; and she was there with him, when, on 7th 
February 1860, on a Petition, in the name of the infant Mar- 
quis, presented by " Lady Elizabeth Moore, his next friend/' 
it was ordered by Vice-Chancellor Stuart, that General Charles 
Stuart and Lady Elizabeth Moore " be appointed guardians of 
the person of the said infant during his minority, or until the 
farther order of this Court." No copy of this appointment 
was produced in process in the Court of Session, 

Lady Elizabeth, even before this, in her correspondence 
with General Stuart, always expressed her satisfaction at the 
idea that practically General Stuart should act as guardian and 
custodier ; although she thought that, for two or three months, 
the Marquis ought not to be removed from Mountstuart. 

General Stuart seems almost immediately after their joint 
appointment to have communicated with the Vice-Chancellor 
as to the education of the Marquis, who had been a delicate 
child, and had been brought up by his mother very much 
under the charge of a female servant of the name of Lamb» 
who was still with him ; although (as General Stuart wrote on 
14th February, after he had been at Mountstuart) Lady 
Elizabeth " had done away with the most objectionable part 
of her superintendence." ^ 

^ The passage in this letter about the nurse is quoted in the Lord 
Chancellor's judgment (see p. 79) in a manner calculated to produce a 
false impression. His Lordship seems to have read it from the Appellant's 
Case, in which it is given without the words printed below in italics, and 
without any indication that a passage had been omitted. ^^ I did then tell 
him (the Vice-Chancellor) that the boy had lived with a nurse until the 
present time, and that, although you had done away with the most ohjec- 
tionablepart of her superintendence, the woman was still with him, and that 
I did think the time was come to separate him from her altogether." 

To show, however, that notwithstanding his training, the manly ele - 
ment was not defective in his character, it may be mentioned that the 
correspondence .in process discloses a strong desire on the part of the 
Marquis to enter at once upon the naval profession. 
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Shortly before her death, the Marchioness had secured the 
assistance of a fellow of Trinity College, Cambridge, as tutor 
for the Marquis. 

Early in March Lady Elizabeth Moore brought the young 
Marquis to Edinburgh, but she seems to haye left behind the 
seryant Lamb. In Edinburgh, however, the Marquis was taken 
ill, and Lamb seems, of her own accord, to have attempted to 
join them, but her seryices were declined. On 23d March 1860, 
they reached London ; and on that day General Stuart says, 
in a letter to Lady Elizabeth, that Bruce (a man of business in 
the employment of the family) "did write to tell me that you 
had left Edinburgh. He also told me of Lamb's arrival there, 
and of the sound judgment and firmness which you evinced in 
declining her attendance upon Bute." 

In his next letter, dated 31st March, after having seen the 
Marquis in London, General Stuart writes of " his apparently 
changed manner towards myself." 

When General Stuart and Lady Elizabeth met, they dif- 
fered as to some details of the Marquis' education, and par- 
ticularly as to whether he should go at once to live with General 
Stuart, and be sent in May to a preparatory school ; or whether 
his tutor should remain with him without his being sent to any 
school till he should be ready to go to Eton or Harrow. Lady 
Elizabeth on 6th April agreed that the Vice-Chancellor should 
decide between their views. 

Lady Elizabeth on 16th April 1860 returned to Scotland by 
night train with the Marquis, having told no one of her inten- 
tion of doing so. This, as she explained, she did at his earnest 
entreaty. 

On the same day a Petition was presented to the Vice-Chan- 
cellor to have a scheme settled for the education and mainte- 
nance of the Marquis, and an order to that effect was pro- 
nounced 20th April 1860, Lady EUzabeth's counsel consenting. 

The scheme referred to was regularly approved, on 11th 
May 1860, by the Vice-Chancellor, Sir J. Stuart ; and there- 
after General Stuart went to Edinburgh, but failed to induce 
Lady Elizabeth Moore to give up the custody of the Marquis. 

On 13th June 1860 a bill was filed in her Majesty's High 
Court of Chancery on behalf of the infant Marquis, by the 
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Earl of Harrowby, his next friend, against Charles Stuart 
(the appellant), John Boyle, Bight Hon. Stuart Wortley, James 
Frederick Dudley Crichton Stuart (Col. Stuart, the tutor-at- 
law), Jane Mary Macnab, and Elliot M'Naghten. The bill stated 
that it was desirable that the infant Marquis should be a ward 
of the Court, and prayed that proper provision should be made 
for his maintenance and education." ^ 

Lord Harrowby, on 29th June 1860, presented a petition to 
the Lord Chancellor in the cause instituted by filing the Bill 
already mentioned, and in the matter of the infant Marquis, 
praying for an order on Lady Elizabeth Moore to deliver up 
the Marquis to the General, and that she might be discharged 
from the guardianship. On 6th July 1860, upon this petition 
the scheme approved on 11th May was confirmed; Lady 
Elizabeth Moore was ordered, on or before 13th July, to 
deliver the Marquis to General Stuart ; her Ladyship was 
discharged from being a guardian of the person of the infant 
Marquis ; and it was ordered '^ that the said Charles Stuart be 
authorised to take such necessary steps, if any, according to 
the law of Scotland, for having the said infant petitioner 
delivered up to him." An alleged copy of this order was 
produced in the Court of Session, along with the petition to be 
presently mentioned. It had no seal of Court attached to it, but 
bore an impressed stamp. It was superscribed " F. Metcalfe," 
but not subscribed. It had various deletions and marginal 
additions, which were authenticated by initials, F. M. It need 
hardly be said that such a document was not one which, by the 
law of Scotland, would be understood to prove itself. 

Lady Elizabeth Moore, on 7th July 1860, declined to obey the 
order, or to see General Stuart. 

General Stuart, on 1.3th July 1860, with consent of Lady 
Adelaide Keith Murray, the nearest cognate resident in Scot- 
land, and her husband, presented a petition to the Court of 
Session for an order on Lady Elizabeth Moore, to deliver up 
the Marquis ** in conformity with the said order of the Court 
of Chancery." 

On 16th July 1860 this petition was served on Lady Eliza- 
beth Moore, the nearest cognate in Scotland who was unmarried. 

^ Appellant's Case, p, 15. 
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At the date of the discussion in the House of Lords, she had also, 
through the death of Lady A. K. Murray, become the nearest 
cognate resident in Scotland. With a view to its being disposed 
of before the rising of the Court, it was heard 09 an oral Btate- 
ment for Lady Elizabeth MooreJ The explanation by her coun- 
sel was substantially that embodied in the written answers after- 
wards given in (App. Case, p. 59.) " During her residence in 
London the respondent discovered that the dislike of the Mar- 
quis of Bute to General Stuart, and his disinclination to reside 
with him, were very great, and that he was desirous of being 
allowed to remain in Scotland, and to maintain his rights as a 
Scotsman when he came to minority,^ a course which had been 
strongly impressed upon him by his mother before her death, 
as one it was his right and duty to follow. The fear of being 
obliged to reside with the General kept him in such a state of 
alarm and excitement as not only to take away his appetite, 
but greatly to disturb his sleep. The respondent was satisfied 
that to remain in England was to destroy his happiness and 
seriously to endanger his health, and that it was absolutely 
necessary for his future welfare to comply with his urgent 
entreaties and take him back to Scotland." 

At the debate General Stuart oflTered to remain within the 
jurisdiction of the Court of Session during the vacation, if the 
Marquis were handed over to his custody. 

Colonel Stuart, the tutor-at-law, proposed that the custody 
of the Marquis should be made over to General Stuart on that 
condition ; but on the Court suggesting that such a course 
would, if competent under General Stuart's petition, involve 
a direct infringement of his duty as an officer of the Court of 
Chancery, the tutor-at-law said he would be prepared to suggest 

^ Had the usual period for lodging answers been allowed, the Court 
would have risen before the answers were due, and, to avoid this, the un- 
usual course of taking the discussion on an oral statement was resorted 
to. In these circumstances, in criticising the conduct of the Court as on 
20th July 1860, the oral statements of the parties must be treated as writ- 
ten pleadings in the cause, and shorthand- writers' notes of all that occurred 
were printed by the appellant as an appendix to his case, and referred to 
largely throughout the argument at the bar of the House of Lords. 

' When he reached the age of fourteen, being by the law of Scotland 
np to that time regarded as a " pupil.'' 
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another custodier next day. General Stuart's counsel also 
stated that additional documents to satisfy the Court of the 
terms of his appointment, and to prove the order of the Court 
of Chancery, had been telegraphed for, and, if obtained, would 
be laid before the Court next day. 

Next day, on 20th July 1860, no new documents were laid 
before the Court, and no other custodier was suggested by the 
tutor-at-law. The Court pronounced an interlocutor ordering 
written answers, under reservation of all questions of compe^ 
tency, and superseding consideration of the petition till the 
third sederunt day in November. 

When the Court met after the vacation, the discussion was 
renewed. General Stuart's counsel, without producing addi- 
tional evidence, and contending that domicile was immaterial, 
insisted in the prayer of his petition, but refused to renounce 
probation, and the Court accordingly, on 21st November 1860, 
allowed him a proof qi his averments. 

Meanwhile a petition was presented by Colonel Stuart on 3d 
November, to have the boy sent to a private boarding school 
at Loretto, near Musselburgh, and removed from the custody 
of Lady Elizabeth, who had suddenly in October removed the 
Marquis from Dumfries House, a seat of his own, where the 
tutor-at law had made arrangements for their residence during 
the autumn. She had also dismissed the tutor. 

To this petition Lady Elizabeth made no opposition, and she 
explained that when she had thought it right to remove the 
Marquis to the Island of Bute, and to dismiss the tutor, she 
had placed him under the Rev. John Robertson, who had 
formerly been his tutor, and had been private chaplain to the 
late Marchioness. 

On 22d November 1860, Colonel Stuart lodged a scheme 
" for the custody, residence, and education " of the Marquis, 
which, after a meeting with the Judges at chambers, was, on 23d 
November, approved of by the Court, and " ordered to be car- 
ried into execution as an interim scheme, subject to the future 
orders of the Court ;" and in terms thereof the person of the pupil 
was, on 26th November, placed under the custody of the Earl of 
Galloway, with a view to his residence in the family of the Earl, 
and to his being thereafter placed by the said Earl at the school 
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of Loretto, subject to the declaration that the Earl should not, 
during the subsistence of the arrangement, remove the pupil, or 
suffer him to be removed beyond the jurisdiction of the Court. 

General Stuart, on 13th December 1860, was going on with 
his proof under the interlocutor of the Court of Session, when 
he was stopped by an injunction by the Vice-Chancellor, pro- 
ceeding in part upon the recital, that it appeared to the Court 
that " General Stuart's petition to the Court of Session was not 
such a step as was authorised or contemplated " by the order 
of the 6th of July 1860. This injunction ordered General Stuart 
to "desist from the prosecution of the said suit or proceed- 
ing,'' and allowed him to permit the infant to reside with, 
and under the care of, the Earl of Galloway. 

On 7th February 1861, the Court of Session, on considering 
a minute lodged by Colonel Stuart, narrating certain new pro- 
ceedings instituted in the Court of Chancery, granted interdict 
against General Stuart, or any other person, " removing the 
pupil beyond the jurisdiction of the Court, or interfering with 
his custody, residence, and education, as settled by the order 
of the Court." 

This was followed, on 9th February 1861, by an injunction 
by the Vice-Chancellor against Colonel Stuart, the tutor-at-law, 
who was resident in England, restraining him from further 
proceeding in his separate petition in the Court of Session. 

On the petition of Colonel Stuart, the Court of Session, 
on 20th March 1861, authorised the petitioner, as tutor-at-law, 
and the Earl of Galloway, " to enter into an arrangement with 
Major-General Charles Stuart, the said Charles Stuart having 
previously obtained the authority and consent of the Court of 
Chancery in England," " to the effect that the pupil, the Mar- 
quis of Bute, should be forthwith sent to the school of 
Essex, at Malvern Wells, in England," returning 
to Scotland during the vacation, and being allowed to be in 
Scotland at the date of his attaining the age of fourteen, and 
being at liberty to choose curators without impediment. 

All the interlocutors of the Court of Session, down to that 
of 7th February 1861 inclusive, were appealed from to the 
House of Lords by General Stuart. There were thus two 
separate appeals, — one relating to the petition presented by 



18 

General Stuart in July 1859 ; the other, to the petition pre- 
sented by Colonel Stuart, on 3d November 1860. 

These appeals were heard together on the 2d, 3d, and 6tb 
May 1861. 

On the 17th May judgment was delivered. The material por- 
tions of the order pronounced were as follows : — " It appearing 
to this House, that when the Court of Session pronounced their 
said interlocutor of the 20th July 1860, the interests of the 
infant Marquis of Bute required that he should be delivered to 
Major-General Stuart, to be educated according to the scheme 
settled by the Court of Chancery, and that the Court of Ses- 
sion ought then to have given such directions as were proper 
for accomplishing that object ; and it further appearing to this 
House, that the interests of the infant Marquis of Bute still 
require that he should be so educated : It is therefore ordered " 
that the interlocutors complained of be reversed, and the cause 
" remitted back to the Court of Session in Scotland, to make 
such order or orders as may be proper for causing the infant 
Marquis of Bute to be forthwith delivered to Major-General 
Charles Stuart (unless he shall previously have been so de- 
livered) in order that he may be educated as aforesaid, accord- 
ing to the directions of the Court of Chancery :" " And that 
the costs of all parties in the matters be paid out of the estates 
of the infant Marquis of Bute." 

This order, it will be observed proceeds mainly upon the 
state of matters as on 20th July, and so does the judgment 
of the Lord Chancellor. 

Let us then look at the case as it was presented to the 
Court of Session on 20th July, and inquire whether any other 
course was open to the Court than that which they followed, 
always bearing in mind Lord Campbell's words, that in this 
matter England and Scotland must "be considered as in- 
dependent foreign countries, unconnected with each other." 

1. As already stated. General Stuart, on 13th July 1860, 
presented a petition to the Court of Session, alleging that on 
7th February 1860, he and Lady Elizabeth Moore had been 
appointed guardians to the Marquis of Bute, by an order of 
the Court of Chancery ; that Lady Elizabeth Moore had car- 
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ried him out of the jurisdiction of that Court, and had been by 
it removed from the office of guardian, and ordered to deliyer 
his person to the petitioner ; and praying the Court of Session 
to ordain the Lady Elizabeth forthwith to deliver the Marquis 
of Bute to the petitioner the said Charles Stuart, " in con- 
formity with the said order of the Court of Chancery." 

A foreigner thus came before the Court of Session alleging 
that he was an officer of a foreign court, and the first thing 
the Court of Session did, was to ask him what were the terms 
of his appointment. Was it a guardianship of the person, or 
estate ? what were the rights conferred on him by it ? 

His counsel stated^ not only that it was not in process, but 
that he had not a copy of it to read. 

In this state of matters, what would have been the ordinary 
course of procedure had a Scotch petitioner appeared without 
producing his title, or even a copy of it ? Surely this, that 
the Court would have declined, from the moment of this dis- 
covery, to hear his counsel, till he produced evidence of the 
character which his client alleged ; ^ and shall we be told that 
if a foreigner approaches the Judges as an officer of a foreign 
court, he is to be received without producing any credentials ? 
Yet that is what General Stuart proposed. Let all deference 
be shewn to the foreign officer when he has established his 
character. But as no court of justice is acquainted with the 
forms and procedure of foreign courts, greater caution is re- 
quired in allowing a foreigner to appear without strict proof of 
his title, than in allowing one who is subject to and domiciled 
within the jurisdiction. 

2. But even if General Stuart had produced evidence of his 
possessing the office of guardian, were the Court of Session in 
comity bound or entitled to give any effect whatever to the 
copy he produced of the order in Chancery, which he sought 
to have enforced? In refusing to do so, did they depart 
from their ordinary practice ? What have they done in other 
cases ? In the case of Sinclair, an action was brought to obtain 
payment of a sum awarded by a decree of the Supreme Court 

^ The Court will indeed proceed a certain length, but not to an opera- 
tive judgment, where the evidence of the title is produced though not 
completed, as where an executor produces a testament not yet confirmed. 
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of Jamaica. The document founded on was authenticated by 
the clerk of the Court, whose subscription was certified by the 
secretary of the Island (a notary-public), and his subscription 
was confirmed by that of the Governor; the Great Seal of 
Jamaica was also appended J This was held sufficient evidence 
of the decree ; and it would be difficult to imagine any farther 
means of authentication short of parole testimony. This case oc- 
curred last century. And, only the other day, an exempUfi- 
cation of a judgment of the Queen's Bench, subscribed by an 
officer of Court, and with the seal of Court attached (not merely 
stamped on the paper), the signature and seal being attested 
to be genuine by a notary, who also attested the accuracy of 
the copy, was received as evidence.* The attestations by the 
notaries, and the affixing of public seals in both these cases, 
distinguish them widely from the case in hand. 

But a document, attested by the officer of Court of Grenada 
to be a true copy of a judgment of the Court, and bearing what 
was said to be the Chief-Justice's seal, was held insufficient with- 
out farther evidence, which was allowed.^ Now that is precisely 
the course the Court took here. They did not reject the copy of 
the Chancery order ; they merely held it insufficient to support a 
demand for a judgment, intended to be instantly carried into 
effect. In doing so, they merely followed the ordinary rule of 
the law they had to administer. It is thus stated in our most 
recent work on the Scots law of evidence ; — " An exempUfication 
of a foreign judgment, however, although regular, and authen- 
ticated according to the forms of the Court from which it pro- 
ceeds, is, in general, not probative in another country ; for a 
party founding on such a writing in a Court which is not familiar 
with the rules regarding it, ought to prove its authenticity." * 

Such being the undoubted state of the law of Scotland, Is 
the law of England more liberal? In 1814 Lord Ellen- 
borough spoke thus, — " By the comitas gentium the courts of 
different countries will recognise and enforce the judgments of 
each other ; but these judgments are to be authenticated under 

^ Sinclair v. Fraser, 1771, M. 4542-3, 2 Pat. Ap. Ca., 253. 
» March 20, 1861, Session Cases, vol. xxiii. p. 772. 

• Robertson v. Gordon, Nov. 15, 1814, F. C. 

* Dickson on Evidence, p. 643. 
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the seals of the courts by which they are pronounced, or dis- 
tinct evidence should be given that the court had no seal, and 
verified its judgments by the signature of the Chief-Justice." ^ 
Before Lord Brougham's Aet,^ the order in Chancery which 
this foreign court is asked to recognise, would not have been 
recognised at the other end of Westminster Hall, or why 
was that Act passed; and Scotland is by a special clause 
excepted from its operation.^ There is reason to suspect that 
the common law Courts of England will not even yet recog- 
nise an order pronounced by a Judge at chambers, if it have 
only an impressed stamp upon it^ A motion was made on a 
copy of such an order bearing the stamp usual on such docu- 
ments ; the Court refused to notice judicially the impressed 
stamp. Although it was contended that it was practically 
the seal of court, the Court held it to be merely the mark of 
the judge's clerk.^ Yet the Court of Session is rebuked for 
not acknowledging the Chancery order above described, which, 
although it may be, for aught we know, precisely in the form 
usually adopted in the Court of Chancery, to the eye of a 
Scottish lawyer, with its erasures and deletions, would certainly 
appear a vitiated document. 

Do the writers on international law hold a different doctrine 1 
Story says, — " It seems that the public seal of a foreign 
sovereign affixed to a writing purporting to be a written edict, 
or law, or judgment, is of itself the highest evidence of its 
authority; and the courts of other countries will judicially 
take notice of such public seal, which is therfore considered as 
proving itself." So in America, as to the seal of each State, 
if " valid at common-law, not merely an impression on paper. 
But the seal of a foreign court does not prove itself, and there- 
fore it must be estabhshed as such by competent testimony." ® 

3. But what was the effect of the alleged English proceedings 
if proved ? Was the minor ever made a ward of Chancery in 
1848, or even on 7th February 1860 ? It was distinctly argued 

1 Alves V. Bunbury, 4 Camp. 28. ' 8 & 9 Vict. c. 113. 

' The more recent Act, 19 & 20 Vict., c. 79, is limited to Scottish 
bankruptcy proceedings. 

* Taylor on Evidence, sect. 11. 

' Barrett Navigation Company v. Shower, 8 DowL, 173. 

• Conflict of Laws, sect. 643. 
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in the Court of Session, that he had not been made a ward, the 
appointments of guardians of these dates having taken place 
on petitions, and not on suits regularly instituted by filing a 
bill;' and authorities were quoted in support of that position. 
Chambers, in his work on the jurisdiction of Chancery over 
infants, speaks to the necessity of a bill being filed in order to 
make an infant a ward of Court.^ Macpherson, in his treatise 
on the law relating to infants, says expressly that the Court 
will appoint a guardian not only on a bill being filed, but also 
" without suit, upon a petition being presented for that pur- 
pose. In the latter case, however, the infanta do not become 
wards of Court by the mere appointment of a guardian.^* ^ 
To a Scotch reader, the language of Lord Brougham in 
Seattle and Johnstone^ goes even farther, and he explains 
the protection of the Court as being incident to a suit, in 
exact accordance with the views of Lord Hardwicke,^ on the 

^ Appellant's Case, pp. 58 and 96. 'P. 25. 

» P. 104. See also Stephen's Comm., 4th ed. (1858), vol. ii., p. 319. 

* 10 CI. & F., p. 102. 

" In his judgment in Hughes v. Science, 20th March 1740. Hughes 
brought a bill in equity against Science, the trustee and executor of the 
infant's father, for an account. Science always neglected to put in 
answers, and was served with a subpcena to force him to do so. He 
then, instead of putting them in, married the infant. Hughes now 
petitioned the Court against Science for marrying the infant after suit 
commenced, without leave of the Court. The defence was, that until 
bill and answers were both before the Court, the infant was not under 
its direction. The material part of Lord Hardwicke's opinion, for our 
present purpose, is as follows : — 

" Wherever a suit is commenced here on their behalf, and even with- 
out suit, the Court every day appoints guardians on petition, and the 
marriage of an infant to his guardian, or any other, without the consent 
of the Court, where a suit is depending here in behalf of the infant, has 
been always treated and punished as a contempt, and that without re- 
gard even to the quality or estate of the party whom the infant marries, 
as in the Lord Shaftesbury's case, who was married by the contrivance 
of his mother, without consent of his guardian, pending a suit in Chan^ 
eery 

^^ In behalf of the defendant .... a case in Lord 
Talbot's time is cited, .... and, as the counsel states 
it, the Court held that unless the defendant would consent to put in his 
answer, the bill alone could not bring him before the Court. I know 
nothing of that case, but it may perhaps have been so held, and yet not 
on the reason that there was no answer put in, but because the bill 
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principle of the infant requiring its interests to be looked after 
while there is a, lis pendens. Nay, the advisers of the English 
proceedings in this case seem to have been of the same opinion, 
for, in the bill filed in June 1860, it was stated that it was 
desirable that the Marquis should be made a ward of Chancery. 
What an empty desire if it had been done eleven years before I 

With all these prima fade indications that the Marquis was 
not a ward, ought the Court of Session to have assumed, with 
General Stuart, that he had been a ward continuously from 
1848 downwards ? 

Observe the importance, in its first aspect, of the non-de- 
pendence of any suit at the period of the death of the Mar- 
chioness. The prayer of the petition for the appointment of 
her Ladyship, in 1848, was exhausted by that appointment.^ 
There remained nothing more to be done under it ; there was 
no maintenance or education of the Marquis prayed for. The 
Court apparently had ceased all connection with the infant. 
Thus the petition for the appointment of General Stuart and 
Lady EUzabeth Moore, in February 1860, became a new and 
independent proceeding, and it took place in regard to a 
pupil, who, at the time, was beyond the jurisdiction of the 
Court of Chancery, and under foreign guardianship, namely, 
that of Colonel Stuart, the tutor-at-law, and so could not be 
regarded as a mere farther continuance of the guardianship esta- 
blished in the person of the Marchioness, on the petition of 1848. 

But discussion of the true effect of the various Chancery pro- 
ceedings is superfluous. It is enough for the present argu- 
ment that a question of English law was raised — one of vital 
importance in some aspects of the international question, and 

brought was not a bill of a proper nature to bring the infant before the 
Court ; for it is not any bill that is sufficient for that purpose. But it 
ought to be a bill for the direction of the Court in relation to the estate 
or person of the infant, and for his benefit ; and that, I suppose, was the 
ground of that case ; but, as to the necessity of putting in an answer, 
there is nothing in that point, for an infant is always considered under 
the care of the Court, if a suit be depending ; and it may properly be 
said to be a lis pendens^ if a bill be filed, though no answer be put in ; 
and, after such bill filed, it is a contempt to marry an infant without the 
consent of the Court ; whereas, here is not only a bill filed, but a subpoena 
for want of an answer." — 6 Hill MSS., 8. 
^ Appellant's Case, p. 145. 
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striking deep into the merits of what the Court did. Was it 
for the Court of Session to gather for itself what the law of 
England was ? Foreign law is in every system of juris- 
prudence treated as a fact to be established, like every other 
fact of importance, by evidence. As Lord Brougham said 
in Douglas v. Craig, 22d February 1831,— «' In the Scotch 
Courts, English law is a matter of evidence, and the evidence of 
what it is, must be sent there from England ;" ^ and yet we 
are told that the Court of Session interposed technical objec- 
tions to what was right, because they said they did not know 
what might be the effect in England of documents which they 
had never seen I 

Nor do we find a different rule applied when Scotch law 
comes in question in the English courts, if their rule be cor- 
rectly stated. Thus ; — *' The Courts will not take cognisance of 
the laws, usages, or customs of a foreign State ; and so strictly 
is the rule enforced, that the laws of the Colonies, and even the 
laws of Jersey Guernsey, or Scotland, must be proved as facts." ^ 

4. Suppose, however, the English proceedings to have been 
all in evidence, and their effect to have been proved, would 
General Stuart then have been entitled to come into Court 
and ask for " decree conform?" Assuredly not. Lady Eliza- 
beth Moore's counsel prayed the Court to examine these 
foreign orders, and contended that they were pronounced un- 
der circumstances that made them valueless. The appoint- 
ment of General Stuart and Lady Elizabeth was clearly 
ineffectual, unless it could be connected with the appointment 
of Lady Bute in 1848. Who was responsible for the pro- 
ceedings that took place then? There was no next friend, 
no tutor ad litem concurring in the petition. Was the speech- 
less infant of seven months old responsible ? Was the Court 
of Session to assume that it was competent for a child to sue, 
or in any way appear before the Court in its own name ? And 
if it did, under that assumption, was it precluded from inquir- 
ing what information was laid before the Lord Chancellor? 
Was his Lordship, for instance, told that there were proceedings 

^ 22d February 1831, 2 Dow. and CI., 171, and reported under the 
name Stein's Assignees v. Brown, 5 W. & S., p. 47. 
^ Taylor on the Law of Evidence, 3d ed., (1858), p. 8, sect. 6. 
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pending in Scotland having a similar object ? Again, as to the 
appointment made in February 1860, it was said in the Court of 
Session that the Court of Chancery was not told that the late 
Marquis had died a domiciled Scotchman, or that the present 
Marquis then was so. It was also said that the appointment of 
guardians had been made without attention being called to the 
fact that there was a tutor-at-law in Scotland. Had these facts 
been stated to the Court of Chancery, quomodo constat that it 
would ever have made an appointment at all, or that this con- 
flict would have arisen ? Still farther, it was alleged that the 
order to deliver up the Marquis had been pronounced on the 
representation that he complained of being kept in Scotland ; ' 
quomodo constat that the Court of Chancery would have pro- 
nounced the order had it known that statement to be false I 

These are surely not matters that could be disposed of with- 
out inquiry, if the proceedings in Chancery were examinable. 
Were they so by the law of Scotland? Erskine says: — 
"Where the obtainer of a decree given forth in one State 
demands the execution of it by an action brought before the 
Court of another State, that Courts who are not bound to 
interpose their authority to it ex necessitate^ but only ex comi- 
tate, have a right, previously to their interposition, of inquiring 
into the merits of the question in dispute, that they may form 
a judgment whether there be sufficient grounds, either in law 
or in equity, for awarding execution upon the decree ; and 
indeed the pursuer, by applying to the Court for their aid, 
virtually submits the justice of his demand to their determina- 
tion." * And in a recent case,* where an American judgment 
was founded on in this country, Lord Curriehill thus stated 
the law : — " Moreover, the judgment of a foreign court has 
not authority as res judicata in this country, except by comity, 
and it is examinable to ascertain not only whether it is consis- 
tent with justice, but also whether the proceedings in which it 
was obtained were regularly conducted. And assuming the 
truth of the averments in the present record, the judgment 
was not of this description, but proceeded upon misrepresenta- 
tion as to matters of fact, and as to what is the law of Scot- 

^ Appellant's Case, p. 93. ' Ersk. Ins. IV. iii. 4. 

* Boe V. Anderson, November 1, 1857, D. xx., p. 32. 

D 
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land.-* We apprehend this soundly expresses the doctrine of 
the law of Scotland, and the principle on which all civilised 
nations deal with foreign judgments ; and we have it practically 
applied by Lord Campbell in this very case in his com- 
mentary on Dawson v. Jay, where he gets rid of the offence 
of carrying oflF a ward contrary to an injunction of the Court 
of New York, by saying her removal had the sanction of guar- 
dians appointed in Baltimore. What is this but examining the 
injunction of the Court of New York ? We hold the Scotch 
Courts equally entitled to examine the orders of the Court of 
Chancery ; and assuming that the averments of Lady Elizabeth 
Moore were correct, the order in Chancery sought to be en- 
forced proceeded upon misrepresentation. The House of Lords 
may have been entitled to know the law administered in the 
Court of Chancery, and may have been entitled to judge both 
of the regularity of the English procedure founded on by 
General Stuart, and of its legal eflFect ; but that does not give 
them a right to say that these facts were known to the Court 
of Session on 20th July 1860. 

The Lord Chancellor's judgment proceeds on these among 
other facts — (L) That Lady Bute was appointed before Lord 
James Stuart ; (2.) That General Stuart was appointed guar- 
dian ; (3.) That the Marquis had been made a ward of Chan- 
cery in 1848 ; (4.) That an order that he should be handed 
over to the General had been pronounced; (5.) That it had 
been regularly pronounced. 

General Stuart did not aflford the Court of Session evidence 
of any one of these facts, or means of forming any opinion on 
them. Would the Court then have acted reasonably, within 
the ordinary rules of procedure, had they, on 20th July, given 
effect to the prayer of the petition, by handing over the Mar- 
quis to General Stuart, in conformity with the order of the 
Court of Chancery ? 

The Court took exception to the one document produced, 
and to the want of others. It was not, however, the Court, but 
the parties before them that raised all the difficulties as to the 
import of the foreign proceedings, and as to the effect they 
were entitled to receive. The Court did not, as the remarks 
made by the Lord Chancellor would lead one to suppose, refuse 
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to allow evidence to be telegraphed for, which, " in twenty- 
four hours, might have been regularly laid before the Court." ' 
The Lord Justice-Clerk did, indeed, on the 19th July, say, 
— " We cannot proceed one step without having authentic evi- 
dence before us of the title of this petitioner. Now, in order 
to satisfy us of that, we must first of all see the terms of his 
appointment in an authentic- shape; and, in the second place, 
we must know what, according to the law of the place where 
he was appointed guardian, is the effect of that appointment, 
and what are his powers under it." * And General Stuart's 
counsel stated, — " We are quite willing to produce to the Court ' 
the very best evidence which we can, according to the forms of 
the Court of C^iancery procure, in order to satisfy the Court. 
We have telegraphed, and if we can get additional documents, 
or documents in another form, they will be before the Court 
to-morrow." 

Well, did the Court refuse this ? Their decision was not 
pronounced till after the twenty -four hours had elapsed ; but no 
additional documents were produced, and no proof of any des- 
cription was tendered, although a witness or witnesses might, 
without difficulty, have come down from London in the in- 
terval, and been in attendance for examination next morning 
when the Court met. K, then, the necessary proof could, as 
Lord Campbell said, have been in twenty-four hours regularly 
laid before the Court, we must say. that the officer of the Court 
of Chancery, General Stuart, was negligent ; for the evidence 
procurable in twenty-four hours was not ready even in Novem- 
ber, — the postponement of the cause till which time was so 
much complained of in the House of Lords. And with reference 
to that delay, we may remark, in passing, first, that the order 
which the Court made was the one to be pronounced in ordi- 
nary course. A party suffering wrong in the middle of April, 
and knowing that a judicial remedy will be required, has no 
right to delay for three months to apply to the Court, and 
then, because he selects the eve of a vacation for his application, 
expect the forms of Court to bend to his convenience. In the 
next place, we may observe, that as the House of Lords sustained 
the competency of General Stuart's appeal against an order 
* Appendix, p. 83. * Appellant's Case, p. 101. 
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allowing a proof, they must, on the same principle, have allowed 
Lady Elizabeth to appeal against a like interlocutor, or even 
against one ordering her to deliver up the person of the Mar- 
quis to General Stuart, — and such an appeal would clearly 
have suspended the whole proceedings in the Court of Session, 
not merely till the meeting of the Court in November, but till 
the meeting of Parliament. 

We must reserve for the present the discussion of the ques- 
tion whether, if every fact assumed in the House of Lords had 
been in evidence before the Court of Session, their sending the 
Marquis out of the country would have been a course for which 
a precedent or a principle could be found, or one within their 
powers as Scotch Judges. 

5. But assuming, what we have attempted to shew — viz. that 
the Court of Session could not, on 20th July 1860, have pro- 
nounced a " decree conform " to the order of the Vice-Chan- 
cellor, without violating the most elementary, yet, at the same 
time, most universally recognised, rules of judicial procedure, 
we may inquire. Did the Court err under the circumstances 
in leaving the pupil with Lady Elizabeth Moore ? 

What alternatives were presented to the Court besides that 
of sending the Marquis straight to the Court of Chancery.? 

That presented by the counsel for General Stuart, who 
stated : ' — " General Stuart is perfectly willing that the war- 
rant taking the Marquis out of the custody of Lady Elizabeth 
Moore, and giving him over to his charge, shall be granted 
on the condition that General Stuart shall remain within the 
jurisdiction of the Scotch Court with the Marquis .... 
during the vacation." 

The tutor-at-law, willing to accede to this arrangement, asked 
that the Marquis should be handed to General Stuart, on his 
undertaking to remain within the jurisdiction of the Court ; and 
he said, that if that could not be done, he would be prepared 
to suggest next day to the Court the name of some one other 
than Lady Elizabeth Moore, to whom his custody might be 
entrusted. Doubts were certainly thrown out from the Bench of 
the competency of such a course without a separate petition by 
the tutor-at-law ; but the fact is, that he did not next day aug- 

* App. Case, p. 107. 
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gest any one else. So that there remained only the alternative 
of leaving Iiim under the custody of Lady Elizabeth. 

To adopt the former of these alternatives was clearly out of 
the question. What would the House of Lords, so sensitively 
alive to the flitting of the precious months, have said to the 
Marquis being allowed to remain in Scotland till November ? 

General Stuart appeared as an officer of the Court of Chan- 
cery, and deliberately offered to the Court of Session to act in 
the teeth of the orders which he was entrusted to enforce. 
Because Lady Elizabeth came to Scotland when no order to the 
contrary had been pronounced by the Court of Chancery, he 
sought to have the Marquis removed from her. In order to gain 
the confidence of the Scotch Court, he offered to violate one of 
the rules of the office he derived from the English Court. For 
one Court to have tempted the officer of another to be guilty of 
violation of duty, would indeed have been a breach of decorum. 

Then as to leaving him with Lady Elizabeth Moore, she 
was the party to whom naturally the Court would have en- 
trusted the custody, She was the nearest cognate in Scotland 
who was unmarried.^ She offered to prove that the Marquis 
entertained a strong repugnance to being placed under the cus- 
tody of General Stuart, and that his health was seriously at 
stake. She had, in a manner that obtained the warm approval of 
General Stuart, put an end to that attendance of the nurse which 
the Lord Chancellor so strongly objected to. There was then a 
tuliSr residing with the Marquis, selected by the mother, ap- 
proved of by General Stuart, and a Fellow of Trinity College, 
Cambridge, on whose authority the Solicitor-General stated to 
the Court that the Marquis was making rapid progress in his 
education.^ No suggestion was made by the tutor-at-law of any 
custodier other than either Lady Elizabeth or General Stuart. 
What allegations, then, of unfitness or disqualification on the 
part of Lady Elizabeth was made. One was, that she had 
changed her mind as to General Stuart being the best person 
with whom the Marquis could reside. She had undoubtedly 
frequently said she thought the Marquis had better be under 
the custody of General Stuart, and that she was ready to hand 

> Fraser, Dom. & Per. Rel. vol. ii. 107 ; Ersk. 1, 7, 7 ; BeU's Pr. 2083. 
^ Appellant's Case, p. 108. 
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him OTor to him, and she thereafter refused to do so, — a 
serious charge we admit. But is her explanation not complete ? 
It was after the statement that she was ready to hand him over 
that she discovered that he had a strong repugnance to General 
Stuart, — of the existence of which there were before the Court 
indications under the General's own hand, — that the pros- 
pect of joining the General was injuring his health, and that 
he had a strong desire to retain his Scotch rights, whatever 
they might be. Can it with any fairness be said that she judged 
wrongly in thinking she would best discharge her duty by placing 
him where the law could deal with his custody and his rights, 
precisely as it would have done had she never seen the boy ? 

Some guardians may think, as General Stuart wrote — " If a 
child is to be judge of such matters, what is the use of appoint- 
ing guardians ?'" It would have been more generous to have 
said, " Don't let any imaginary interest of mine stand in the 
way," and to have asked the Court of Chancery to have named 
another custodier. But most Courts would have thought, with 
Lady Elizabeth Moore, that the feeUngs and wishes of a boy, 
nearly thirteen years of age, were eminently to be consulted. 
Certainly it is the practice of the Court of Session that, in this 
class of cases, they should be regarded ;^ and if in so acting the 
Court do amiss, they err in company, which should have secured 
the sympathy of some of the Judges in the Court of Appeal* 

In Dawson v. Jay, the question was, whether an infant 
born in America, and with her whole property, heritable 
and moveable, situated there, should be sent to America 
to be educated by her mother's relatives, or kept in Eng- 
land by her father's relatives. Lord Chancellor Cranworth 
considered the whole merits of the case (apart from the law) 
to depend upon the wishes of the infant, who was a year 
younger than the Marquis at the date of these proceedings, 
and that, too, although he condemned her judgment, and said it 
would have been better and more natural had her wishes been 
otherwise.^ And we read in the writers on infancy, that the 

1 Appellant's Case, p. 54. 

* Bargany r. Hamilton, M. 16,319 ; Wilson v, Campbell, 10th March 
1819, F.C. ; Harvey v. Harvey, June 15, 1860, xxii. D., p. 1198. 

8 " My opinion is, that I cannot sanction her removal, particularly after 
seeing and conversing with her, and being perfectly satisfied that she has 
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rule of English law is, that in general the Court will not 
appoint as guardians those to whom the infant has expressed 
disUke or repugnance ; ^ and where there are disputes between 
the parties, the inclination of the infant, as to the person with 
whom he is to reside, will be taken into account, and that not 
merely in questions with guardians, but even in questions with 
their own parents. Thus the inclination of a girl of thirteen 
was allowed to prevail against the wishes of her father, although 
there was no allegation of cruelty, or affecting the morals of 
her father/ So lately as 1848, liberty of choice was allowed 
to an illegitimate girl only seven years of age, although she 
did not choose either of her parents.^ When the law takes that 
view in regard to parents, little wonder is it that the wishes of 
the ward prevail against those of the guardian. Thus a girl of 
thirteen, whose parents were dead, was allowed to elect, and to 
remain with a gentleman, with whom she had been left at her 
mother's death, although demanded by her legal guardian.* 

If this be a sound principle in England, why should it not 
be acted upon by the Court of Session ? 

The first objection to Lady Elizabeth Moore after all only 
amounts to this, that what the Court, applying ordinary rules, 
would have declined to order, she refused to do, — namely, 
to deliver a pupil, nearly thirteen years of age, to the custody 
of a person, to whom he admittedly had a strong repugnance. 

The only other objection to her as a custodier is, that she had 
been guilty of contempt of the Court of Chancery, or, at least, 
of carrying off one supposed to be a ward of that Court. Now, 
as she had done nothing that could impair, in the smallest de- 
gree, any jurisdiction the Court of Chancery possessed when 
the Marchioness of Bute died, and when she first joined the 
Marquis, such a charge should not be lightly made. Be 
it remembered, she disobeyed no direct order of the Vice- 
Chancellor when she brought the Marquis to Scotland. At 

the strongest and most extreme desire to remain nnder the guardianship 
of her paternal aunt, or rather, I should say, for it is, as far as this child 
is concerned, under the guardianship of her mother/^ See also opinion 
farther quoted, infra^ p. 56. 

^ Chambers on Infants, p. 61-2. 

' Ex parte Hopkins, 3 P. Wms. p. 153. 

* In re White, mentioned by Forsyth on " Custody of Infants," p. 106. 

* 2 Lev. 128. 
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that time the scheme for his education had not been order^, 
and it was not approved of till Lady Elizabeth had been in Scot- 
land for more than three weeks ; and before the order for de- 
Uvery of his person was pronounced, she had been nearly three 
months beyond the jurisdiction of the Court of Chancery. Had 
she attempted to obey that last order, she would have been 
liable to be interdicted by the. Scottish Court, and it would have 
been the clear duty of the tutor-at-law to have applied for an in- 
terdict. It is true that Lord Campbell has described the Mar- 
quis as a ward of Court from 1848 downwards ; but it is not a 
little remarkable that none of the other Peers, when deUvering 
judgment, used that language ; ^ and in the Court of Session 
it was alleged that he was not, and never had been, a ward 
of Court. Now, had this allegation turned out correct, — 
and how could the Court of Session know that it would 
not — what would have become of the Lord Chancellor's 
indignant exclamation, — " Was there ever such a ravishment 
of a ward heard of?"* There certainly runs through the 
Enghsh decisions a marked contrast between cases where 
questions arise in regard to infants, wards of Court, and 
others. Thus, a testamentary guardian married his ward at 
the age of nine to his own son, yet the Lord Chancellor 
(King), though he said " it is a very ill thing in the guardian 
to marry this child to hjs own son,*' did not consider him to 
have been guilty of any direct contempt.^ No doubt the guar- 
dian in that case did not derive his authority from the Court, 
but it is surely a great defect in the paternal provision and care 
for orphans, supposed to be exercised by the Lord Chancellor, 
that it is so unequal in its operation. If it be replied, the Court 
of Chancery can only act through their own officers and forms 
of process, we can but ask for the admission of that doctrine in 
criticisms upon the Scottish Courts. But really it is waste of time 

1 Lord Wensleydale, indeed, speaks of him as a ward of the Court of 
Chancery, having a Scotch domicile, but does not say that he was so 
before the proceedings instituted by Lord Harrowby. 

* We thought we had read that *' rq,vishment " of a ward meant either 
marriage of the ward against the will of the guardian, or carrying the ward 
away from legal custody ; and admittedly, when Lady Elizabeth Moore 
carried off the Marquis, he was in her own custody, and never had been 
ordered into any other. Where, then, was the ravishment? 

8 Goodall V. HaiTis, 2 P. Wms., p. 561. 
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for a Scottish lawyer to speculate as to whether or no Lady Eliza- 
beth Moore's conduct was such as would hare entitled the Vice- 
Chancellor to pronouDce an order declaring her in contempt. It 
is no business of ours to justify Lady Elizabeth's treatment of the 
Court of Chancery. By allowing her name to be used, she came 
under a voluntary contract to submit to its orders. But if we con- 
sider that she was a lady, unacquainted with business, we can 
readily suppose that she agreed to the suggestion of the applica- 
tion to Chancery, without reflection, as a matter of course, and 
can almost applaud her resolution to restore matters to the state 
in which she found them, when she discoyered that what she had 
been doing might affect, not her own rights, but those of others. 

Besides, if the mere technical offence of being guilty of con- 
tempt is to be seriously treated as making her unfit to retain 
the interim custody of the Marquis, — ^if strict views are to be 
taken, — ^we would ask, whether the only offence of which she had 
been guilty in the eye of the law of Scotland was not, carrying 
the ward to England ? The Court of Session were pretty safe 
against a repetition of that offence, and thinking that frequent 
changes of custody would be prejudicial to the pupil, and there- 
fore charging the tutor-at-law to guard against it, they left 
the Marquis with Lady Elizabeth, — ^in the custody to which, 
had there been no dispute, he would have been committed, — the 
custody of one who had shewn her appreciation of the educa- 
tional defects and wants of her ward, who was recognised as 
having already done much to remedy them, whose conduct the 
Lord Chancellor admitted had been dictated by " kindness and 
disinterested motives," and who had his education superin- 
tended by a Fellow of Trinity College, Cambridge.^ 

There is yet one other view in which this case may be pre- 
sented. When right depends upon disputed facts, it is the rule 
and practice in Scotland not to invert the state of custody or pos- 
session till after inquiry. Surely if ever there was a case where 
it was required that this rule should be attended to, this was one. 

6. But another interlocutor was appealed against, namely, 
that of 21st November 1860, allowing General Stuart a proof 
of his averments. General Stuart's counsel, no doubt, asked the 
judgment of the Court on the case as it stood. But on 

^ See opinion of the Court delivered by the Lord Justice-Clerk, p. 67. 

E 
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the question being put from the bench — '^ Do you renounce 
probation ? " «.«.,. do you invite the judgment of the Court 
on the footing of all disputed facts being assu^ied against 
General Stuart^ — ^the reply was — ^' No, I do not renounce 
probation." ^ Whereupon General Stuart was allowed a proof 
of his averments. This was an interlocutor in favour of, and 
not againstj General Stuart ; and hiB grounds of complaint 
we confess we are utterly at a loss to imagine. He bad 
wasted from 16th April to 6th July without any serious 
endeavour to recover his ward ; between 20th July £i«nd 20th 
November he did not attempt to remedy one of the defects 
in his case, whicb. had been urged from the other side, of the 
bar, or suggested by the bench; he lost nearly another 
month before he commenced to lead the proof which was 
allowed I Yet it is the Court of Session, not the officer of 
the Court of Chancery, who are censured, and are told that 
they should have disregarded the forms of Court ! The time 
consumed in Utigation is certainly very often much to be re- 
gretted ; but whence this zeal to get at the merits, and dis- 
regard form? Is such the English practice in like cases? 
Take as an instance Seattle v. Johnstone, where Scotch testa- 
menfajry tutors claimed the guardianship of a Scotch pupil 
whose whole property wm in Scotland^ but some of whose 
maternal rela^tives sought to procure the office of guardian in 
England; the cause commenced on 6th January 1841, and the 
judgment in the House of Lords was pronounced on 26th May 
1843. No complaint was made of the delay there, but the 
delay in the present case is denounced as discreditable. The 
delay in that case was where it was sought to carry a 
child out of England to Sqotland, and no fault was found ; in 
the present case it was sought to carry an infapt out of 
Scotland into England, and the delay was reprehensible. 
Hear Lord Lyndhurst in that case — " The defendants who 
are in Scotland have appeared to this bill; but they have 
not put in' their answers, and the cause is not at. issue. We 
cannot decide the merits of the cause in this stage of it upon 
a motion of this description. Such a course of proce<sding 
was nevjor heard of in the Court of Chancery. The cause i^ 

* Appellant's Case, p. 129. 
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depending ; the defendants must put in their answers ; issue 
must be joined ; all the evidence must be heard, and the cause 
must be decided as erery other cause must be decided. We 
cannot anticipate the result." * 

Such being the English form, the House of Lords have said 
that the Scotch Court did wrong on 20th July not to anticipate 
the result, before Lady Elizabeth had put in her answers, before 
the parties came to an issue, and before the witnesses were 
examined ; this might have been done in November last, had the 
petitioner shown ordinary desire to push his case, and would have 
been done in December had not the Vice-Chancellbr interfered. 
It will be remembered that his Honour pronounced a finding to 
the effect that the General's petition to the Court of Session was a 
proceeding which he, the Vice-Chancellor, never authorised, and 
yet for this proceeding General Stuart had no other authority. 
Nevertheless the judgment of the House of Lords says that he 
ought to have succeeded in that unauthorised proceeding ! 

So much for the Scotch procedure with reference to General 
Stuart's petition. 

Before proceeding to the very remarkable procedure in the 
House of Lords, we would just allude to what was done in the 
appeal against the interlocutors in the petition by Colonel 
Stuart (the tutor-at-law), which were also reversed. The 
Coart of Session is not charged with irregularity in regard to 
them. The interlocutors in question ordered the custody of the 
Marquis to be delivered to the Earl of Galloway, and that with 
a view to his being sent to A private school. These orders were 
only objected to so far as at variance with the order which it 
was contended the Court ought to have pronounced in the other 
case, iind cleariy they could not stand if the House of Lords was 
right in its mode of dealing with General Stuart's petition. 

Now, how did the House of Loi^dS deal with the first appeal ? 

7. It was contended at the bar, by the respondent's counsel, 
that this was a case where appeal was excluded, there having 
been no judgment on the merits, the judgments being merely 
interlocutory — 1st, After ordering Lady Elizabeth to put 
in answers, — " Supersede procedure until the third sedei*unt 
day in November;" 2d, "Allow the petitioner a proof of 

» 10 CI. & F. p. 90. 
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his ayerments." It seems impossible to hold these to be final 
judgments in the ordinary sense of the term. How, then, was the 
statutory exclusion^ to be got over ? Lords Cranworth, Chelms- 
ford, and Eingsdown are carefully silent; but Lord Campbell 
said, and practically Lord Wensleydale concurred — Either this is 
not a " cause," or ** every order respecting the custody of an in- 
fant, whether granting or refusing a petition, must be considered 
final," or the appeals in General Stuart's and in Colonel 
Stuart's petitions, "06 contingentiam^ may be considered as 
conjoined," and the interlocutors in the latter, it was said, were 
certainly final. Is this, we ask, the way in which an Appellate 
Court should deal with the Courts below, which must look to 
them for guidance, if the whole law is not to be set loose, and 
litigants left to scramble on a speculation as to what the 
House of Lords may do ? Why this uncertain tone ? On 
which ground was the appeal held competent ? 

In point of fact, the two causes were not conjoined in the Court 
of Session,and thoughheard together by the Houseof Lords, they 
were notconjoined. We can therefore but suppose that the House 
of Lords held that the Court of Session cannot, in regard to the 
custody of infants, pronounce any but a final interlocutor ; and 
that even an order allowing a party to prove that he is guardian 
is subject to appeal. So that if this be so, then, as we have already 
pointed out, had the proof been allowed to Lady Elizabeth^ 
instead of the General, she could have hung up the whole 
proceedings by presenting an appeal ; nay, the very first order 
upon her, to lodge answers to General Stuart's petition, would 
have been a fit subject of appeal, or she might have appealed 
against the interlocutor allowing the General's proof. We 
shudder to think of the consequences if the House of Lords 
should venture, in subsequent cases, to act upon the only rule„ 
on which their sustaining the competency of the present appeals 
can be considered intelhgible. 

^ By 48 Geo. Ill,, c. 151, sect. 15, it is enacted, — " That hereafter no 
appeal to the House of Lords shall be allowed from interlocutory judg- 
ments, but such appeals shall be allowed only from judgments or de- 
crees on the whole merits of the cause, except with the leave of the 
Division of the Judges pronouncing such interlocutory judgments, or 
except in cases where there is a difference of opinion among the Judges 
of the said Division." 
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8. But, assuming the appeal to be competent, the Lords pro« 
ceeded to determine a number of facts, some of them not alleged, 
none of them proyed before the Court of Session, and some of 
them, as we haye seen, dependent on knowledge of English law. 
These facts were — That the Marchioness was, on an application 
made by herself, appointed guardian before Lord James Stuart 
was appointed tutor-at-law ; — That she not only took charge of 
the infant, but also managed his English estates of L.7d,000 Br- 
year ;^ — That the Marquis was, in 1848, constituted a ward of 
the Court of Chancery, and never ceased to be so ; — That General 
Stnart was appointed his guardian, and that the alleged order 
was pronounced by Vice-Chancellor Stuart; — That it was for the 
interest of the Marquis that he should be sent out of Scotland 
before he was fourteen years of age. Now, to none of these 
matters was the mind of the Scotch court directed. They were, 
except the last, entirely dependent on English law. None of 
them were proved. They were essential to a sound judgment on 
the cause, for they were the very facts on which the House itself 
proceeded. Yet it was held that a proof should not have been 
aUowed, and the interlocutor allowing it was reversed. It is 
really impossible to argue such a question — we are simply lost 
in amazement. We know not what the English practice may 
be, farther than this, that we have already seen how, in 
Beattie v. Johnstone, proof was insisted in. We have long 
been familiar with the maxim potior est conditio possidentis, 
and have always understood that a pursuer must prove his 
case, and that till he has done so, the defendant's version of the 
facts is assumed to be correct ; except, indeed, where considera- 
tion of the merits is delayed, and judgment on relevancy alone 
is being pronounced. Had the House of Lords said, that by 
virtue of their acquaintance with Chancery procedure, they 
were entitled to consider the facts above enumerated to be 
ascertained, and then remitted the cause to the Court of 
Session for decision, that would, considering the stage in which 
the present process came before them, have been sufficiently 
startling. But we are aware of no previous case where, without 
proof having been led in the court below, the Court of Appeal 
has stated English law applicable to Scotch cases, and where, 

' See sup., p. 11, Note 2, and opinion of Lord Campbell, App. III. p. 78. 
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having stated it, they have proceeded to dispose of the case on 
the merits. We are quite familiar with cases where they have 
announced principles lost sight of in the Court of Session, and 
on these haye reversed judgments. But where the new princi- 
pies have been altogether apart from the argument in the court 
below, the more usual practice has been to remit cai^es to be 
disposed of, with reference to the points so left out. And we are 
avrare that where, from evidence given by English lawyers, the 
Court of Session has drawn a wrong inference as to English law, 
the House of Lords hold themselves entitled to correct that im- 
pression. But it is a new idea that they are to give effect to that 
sound English law, or to say how it ought to have affected the 
judgment of the Court below. The practice is in such cases, to 
remit the cause with a declaration, or after a strong expression 
of opinion, that the Court of Session may dispose of it with the 
whole facts, including the newly declared English law, before 
them. This was the course followed in Douglas v. Craig.^ 
The decision turned on a question of English law. The case 
was carried to the House of Lords by appeal, and Lord Chan- 
cellor Brougham spoke as follows : — " Now, the question here 
seems to me to be, whether we are bound by the opinion as to 
the English law ? This Court, which is both an English and 
a Scotch Court, has the power to import into the case its 
knowledge of English law, and, as a court of appeal, to act 
upon that knowledge. We must not, indeed, govern cases of 
Scotch law by the decisions and rules of the English law, and 
he who should attempt to do so would act unwisely, impro- 
perly, and illegally ; but, in the present instance, we may act 
upon the English law, for the English law is here in question. 
In the Scotch Courts, English law is a matter of evidence, and 
the evidence of what it is mtist be sent tJiereJrotn England, I 
therefore propose that the case be sent back to the Court 
below, with instructions that, according to the English law, &c., 
— ^and let the Court then proceed farther as they shall be ad- 
vised." And this was the course adopted only last session in 
the case of Fenton v. Livingstone.^ There the Court of Session, 
acting upon their view of the comitas gentium^ gave effect to 
the English law, as they gathered it from the evidence of 
A 22d Feb. 1831, 2 Dow. & CI., 171. » M*Q. Eep., vol. iii., p. 497. 
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Engli^ Qounse}, not giving any judgment on the Scotch, law in- 
Yolved. On appeal, it was held that the English law was not 
what the Court of Session had assumed, and^ moreover, that 
the case was one excluding the comitaSy both because a question 
of heiritable succession to landed estates was involved, and be- 
cause an interference with the policy of the Scotch law was alsot 
implied. The Peers who delivered judgment had no doubt as to 
the Scotch law. All expressed opinions upon it as upon the Eng- 
lish Ipiw. They did not, however, proceed to give judgment on 
the merits, but followed the usual course— remitted the case to 
be further proceeded in as seemed right to the Court of Session* 
It is unnecessary to multiply instances in which this course has 
been followed, and that, be it observed, ia cases in which parties 
had led their proof, and the Court had addressed their minds to. 
the merits. Had the House of Lords in the present case found 
what the facts were, and declared the English law, and then re- 
mitted the cause to the Court of Session, it might have been stated 
with some plausibility that they were to some extent acting as 
a court of review. What they did, however, was to pronounce 
a judgment on the meritSj not in review of any judgment in 
the Court below, and leading to the very obvious remark from 
the. bench in Scotland, when, the judgment came to be ap- 
plied : — " The present case is distinguished by one peculiarity 
which I believe to be entirely unexampled, and which makeS; 
it indi3pensable that the performance of our duty should be. 
accompanied by a few words of explanation. The House of 
Lords, exercising a purely appellate jurisdiction, have pro- 
nounced a judgment disposing of this case on its merits, while, 
the Court of Session (the Court ojf radical jurisdiction) had. 
never applied its mind judicially to a consideration of the merits, 
mi could not, when the case was before them, consistently 
with their ordinary rules of procedure, pronounce any judg- 
ment on the merits." ^ 

Such are the main technical features of this case, both as re- 
gards the procedure in the Court of Session and in the House 
of Lords, Let us turn to the merits. 

The House of Lords say that in dealing with such cases, the 
strict rules of technical procedure are not to he followed, but 

1 InfrQ^ p. 93. 



40 

the interests of the pupil are alone to be regarded. Does not 
this come strangely from Judges who, not one of them, alluded 
to the scheme which the Court of Session, de factor prepared 
for the education of the Marquis ? The residence of the Mar- 
quis with the Earl of Galloway is not once alluded to in any 
of the opinions delivered, nor is the provision that the Marquis 
might be sent to school in England. Is it not technical to omit 
all comment upon what were the existing arrangements, and 
to seize upon the case as it stood ten months before ? If the 
House of Lords were to throw aside technicalities, should they 
not have compared the provision made for the custody and 
education of the pupil during the period over which the juris- 
diction of the Courts of Scotland extended, assuming him to 
have been a domiciled Scotchman, with those which the wisdom 
of the Vice-Chancellor had devised for the same period ? 

When the appeal was taken, the Marquis was thirteen and a-: 
half years of age, and was in the custody of, and residing in family 
vfith, the Earl of Galloway, with a view to his being placed at 
the school of Loretto, near Musselburgh. This was under an 
interlocutor by the Court of Session, dated 23d November 1860, 
" as an interim arrangement, subject to the future orders of the 
Court." And, before the appeal case was heard, leave was 
given to substitute Glenalmond College for the school at Loretto, 
and the Court of Session had authorised the tutor-at-law to 
make arrangements for the Marquis going, in the course of the 
summer, to a school in England, under the joint authority of the 
Court of Session and the Court of Chancery, returning to Scot- 
land during the vacation, or at all events on or before 14th Sept., 
and being at liberty to choose curators. This order was read at 
the bar of the House of Lords, on which the Lord-Chancellor is 
reported to have said : — " I, as having an interest in the wel- 
fare of the infant would dissuade any such arrangement." 

By the scheme approved by the Vice-Chancellor Stuart, and 
declared to be approved by the House of Lords, " the infant 
Marquis, together with a tutor, is to reside with his guardian, 
the said Charles Stuai*t, and where the said Charles Stuart 
shall consider proper, till the end of the month of August 1860, 
and he is then to be sent to a proper private school ; and on 
his attaining the age of fourteen years, he is to be sent, with a 
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private tutor, to Eton or Harrow, as his guardians, the said 
Charles Stuart and Lady Elizabeth Moore, may determine." 

Let us, then, dismiss all that fell from the law Lords about 
the importance of his being at once sent to an English public 
school, and the precious months that had been lost ; for it was 
never proposed by the Court of Chancery, or by the House of 
Lords, that he should be so sent till fourteen. And if the 
schools of Scotland are suitable for the scions of the houses of 
Sutherland, Argyle, and Elgin, they are equally so for the 
pupil Marquis of Bute, till he should be fit, as all parties agreed 
he was not at the time, for entering on the world of an English 
public school. Besides, the Court of Session had no objection 
to his going to England, — as witness their order already re- 
ferred to. 

There was thus no controversy, as regards the educational 
treatment of the Marquis, up to the age of fourteen. The Court 
of Chancery, the Court of Session, and House of Lords were at 
one, that he should not go to Eton or Harrow. 

Where, then, are we to find the matter of controversy, which 
so impressed the House of Lords as to make it necessary to dis- 
regard all ordinary rules of procedure ? We can find no ex- 
planation, but in the honest speeches of Lords Wensleydale and 
Chelmsford. Lord Wensleydale says — " He ought to be de- 
livered up to the English guardian, and he will then remain hap- 
pily under his care till he attains the age of majority in England, 
and will not be left in the very dangerous position of being 
almost his own master at the age of fourteen." Lord Chelms- 
ford — " I trust it (the order) will have the effect of protecting him 
against himself at that perilous age which is fast approaching, 
when, according to the Scotch law, without discretion to guide 
himself, he would become the uncontrolled master of his own per- 
son and fortune." ^ The question, then, to which the House of 

* It is really quite impossible to throw out of view the constant remarks 
of Lord Campbell throughout the discussion. Thus, having pressed the 
counsel for the parties to make some arrangement which would supersede 
the necessity for argument, Mr Eolt said, ^^ an arrangement may be made 
tin September without reference to any question." Upon which Lord 
Campbell said, — " Then you wish that we should pronounce such a de- 
cree as shall enable him some day in September to choose his curators ; 

F 
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Lords may be assumed to have addressed their minds was this, 
Was it, in the circumstances of the case, the duty of the Scotch 
Courts, acting as the interpreters and the executors of the law ' 
of their country, to send the pupil Marquis to England, to be 
kept prisoner there up to the age of twenty-one, in the hope 
" of protecting him " from the dangerous rights which he was 
supposed to be entitled to exercise under the law of Scotland ? 
Now this question must be solved, the Lord Chancellor teUs us, 
as if Scotland were a foreign country. This reduces the points 
at issue to two : — Which country was, in conformity with the 
ordinary rules of international law, entitled to the custody of 
the pupil ?* and, Can it be the duty of any country to expatriate 
a subject, except for crime ? 

The question as to which country was entitled to the cus- 
tody of the Marquis must not be dealt with in a spirit of 
retaliation. If England has violated international law, in 
forcibly detaining pupils under Scottish tutory, that will not 
justify the Scotch Courts in adopting their principles. Accord- 
ingly, when Beattie v, Johnstone was quoted in the Court of 
Session by the counsel for Lady Elizabeth Moore, they were 
immediately reminded by the bench that it was an English, 
not a Scotch authority.^ The present Lord Chancellor, who, 
as Attorney- General, was supporting the appeal against the 
orders of the Court of Session, admitted that he had no case, 
if the law laid down in Beattie v, Johnstone was sound. He 
said — " I express my deep regret that this House ever pro- 
nounced the order it did in that case of Beattie v. Johnstone. 
It was a decision that ought never to have been pronounced. 
The consequence was, that by parity of reasoning, supposing 
an English father, under the statute of Car. II., appointed 
testamentary guardians, and that by accident the child was 
carried into Scotland — (Lord Chancellor — For a temporary 
purpose? Yes) — the consequence would be of necessity this, 

if that is so, then the argument must proceed." This is precisely in 
accordance with the remark above quoted as made when the Court of 
Session's interlocutor of 20th March was read to the House. 

^ Mr Gordon — " I would refer your Lordships to one or two passages 
in the case of Beattie v. Johnstone." Lord Justice-Clerk — " Keep iu 
view that the judgment in Beattie v. Johnstone is an English judgment." 
— Appeal Case for General Stuart, p. 90. 
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that, on every principle of equality of jurisdiction, that you 
must of necessity allow the Court of Session would feel itself 
perfectly justified in disregarding the statutory appointment of 
testamentary guardian by the father here, ignoring his position 
altogether, nay even refusing to endorse that authority, and 
to proceed at once to constitute a new guardian, or rather a 
new custodier of the person, and to take possession of the child, 
and refuse to permit the child to be carried out of Scotland." 

If, then, the principle of retaliation had play, there would be 
no room for argument. Neither can the question be affected 
by any views as to the merits of the orders of the Vice-Chan- 
cellor. They may be strictly in accordance with the practice 
of the Court of Chancery in relation to those whom the law 
of England treats as infants, and yet entitled to no authority 
in a foreign country. The judgment in Beattie v. Johnstone 
sinks into insignificance beside some others. Thus even in 
the present century, a foreign man who had married a foreign 
woman in a foreign country, was, on coming to England, held 
guilty of contempt of the Court of Chancery, because early on 
the day of the marriage, and without his knowledge, the woman 
he married had been made a ward of the Court of Chancery.^ 
Contempt of Court for marrying a person whom he could not 
possibly have known to be a ward — ^the ward herself being 
equally unconscious of the honour of the Court's protection ! 

We are not prepared to dispute the power of any Court to 
appoint guardians to look after orphans, even foreigners, and 
without property, within its jurisdiction. But clearly such ap- 
pointment fails the moment the child, if foreign, returns to its 
own country. No nation would allow a foreign Court to inter- 
fere in the education of its subjects. 

Take the case of a child born and domiciled in France, but 
left in England, an orphan, without property (at least with no 
more than the almost nominal property which would justify the 
action of the Court), and an English guardian appointed. If, 
by any accident, that child were carried back to France, and 
placed by its relatives under the protection of the French 
Court, could it be supposed for a moment that the orders of the 
Court of Chancery, with regard to its education, would be car- 
1 Salles V. Savignon Dec. 8, 1801, 6 Vesey, 672. 
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ried out ? If the child had not been carried within the French 
territory, would not England be obliged to send the child to 
France, if demanded by the French authorities ? and would 
refusal not be as distinct a violation of the law of nations as the 
detention of an adult ? In Scotland, then, as a foreign country, 
the appointment in England of a guardian to an infant, admit- 
tedly of Scotch extraction and domicile, and without property 
in England, would not be entitled to recognition ; and before the 
Union, Scotland would have been, by the law of nations, entitled 
to demand restoration of a child left an oi*phan in England. 

Let the circumstances be altered so far as to suppose a con- 
siderable amount of moveable property belonging to the French 
infant to be situated in England : then, no doubt, if a guardian 
were appointed in England, the English Courts might have the 
means of educating the infant, and so giving effect to its orders ; 
but if in France, the country of the domicile, a guardian was 
appointed, who demanded the moveables, then the English 
Courts could have no funds, but by violating the universally 
recognised comitas, which permits the subjects of one State to 
possess moveable property within another, without being sub- 
ject to any personal conditions or restrictions in consequence. 
Or if that infant found its way to France, and its relations 
then, for the first time, placed it under the protection of the 
French Courts, would these courts think that the English guar- 
dian was entitled to retain its property or its custody, and to 
bring it up, say, in the Protestant instead of the Romish faith ? 
Beyond all doubt in this, as in the former case, the authority 
of the English Court would fail the moment the child passed 
from its jurisdiction ; and if, while within the jurisdiction of the 
English Court, a demand for delivery of the person of the in- 
fant were made, we do not see how it could be resisted. So, 
as between England and Scotland there being no room for the 
demand by the Government, a demand by an officer of the 
Scotch Court should take its place and be regarded. 

It is unnecessary to go into speculations as to conflicts be- 
tween nationality and domicile. That would introduce questions 
of allegiance, which might have been important, or even con- 
clusive, were we in the reign of Queen Elizabeth. England and 
Scotland, however, being now one country as regards nation- 
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ality, though two as regards jurisdiction, the test in conflicts of 
jurisdiction, where the point has not been settled by Parliament, 
may be assumed to be domicile. Apart from such conflict, the 
court of each country had jurisdiction in the circumstances of 
the present case. Each could probably have claimed the Mar- 
quis as against any third foreign State. 

It is perhaps enough to quote Lord Campbell's admission as 
regards the Scottish jurisdiction. " The Court of Session had 
undoubted jurisdiction over the case. By their nobile offidum, 
conferred upon them by their Sovereign as parens patricBy it 
is their duty to take care of all infants who require their pro- 
tection, whether domiciled in Scotland or not." We would 
accord a like jurisdiction to the English Courts. But where 
there is no question of contract or delict, we must contend, that 
in a conflict between two guardians of the person, each 
appointed by a court of competent jurisdiction, domicile is the 
grand test. We must, therefore, protest against the late Lord 
Chancellor's doctrine, that, *' Although the domicile of the infant 
may hereafter be very important, it was of no importance 
then, and matters ought at once immediately to have been 
restored to the position in which they were before the fraudu- 
lent removal of the ward." 

We cannot understand why the manner of the Marquis's 
removal Jrom England is constantly dwelt upon. Was it not 
precisely of the same character as his removal to England ? 
Each removal wgs without authority, — ^neither was in contra- 
vention of any direct order of Court. It seems, then, very 
plain that, in respect of the removal, General Stuart was not 
entitled to have his petition granted. Frustra petis quod mox 
es reatitutvsus Ai, on the ground of his improper removal from 
England, the Court of Session was bound to restore the pupil to 
the Court of Chancery ; then, on the ground of his improper 
removal from Scotland, the Court of Chancery would have 
been bound to return the compliment, and send the Marquis to 
Scotland.^ The Court of Session could only regard the return 
to Scotland as a restoration, and would not have been justified 
in disturbing matters as they were when the question arose, 
unless on being satisfied that General Stuart was the guardian 

* Robb V. Reoch, 1817, F.C. 
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duly appointed by the lex domicilii ; for to sach a guardian 
alone does the eamitaa gentium allow any extrar-territorial 
authority. 

We are quite aware that the law of England does not recog- 
nise the authority even of the guardian appointed by the courts 
of a foreign domicile. And the same rule seems to preyail in 
America, where ** the rights and powers of guardians are con- 
sidered as strictly local, and not as entitling them to exercise 
any authority over the person or personal property of their 
wards in other States, upon the same general reasoning and 
policy which have circumscribed the rights and authorities of 
executors and administrators."^ But clearly if this rule were 
to be adopted, cadit quoRStio ; for, even if General Stuart had 
been, the guardian appointed in the domicile upon that prin- 
ciple, the Scotch Court would not be bound to recognise in him 
any title to the custody of the Marquis. 

Why, then, Lord Campbell held that domicile was imma- 
terial, we confess to being at a loss to conceive. We wish his 
Lordship had referred to the writers on general law who con- 
tend that, where nationality is not involved, any guardian, but 
he of the domicile has, or is by comity entitled to, any extra- 
territorial powers. 

Vattel says, b. 2, c. 7, section 85 : — " En consequence de 
ces droits de la juridiction les dispositions faites par le juge dtt 
domicile, dans Petendue de son pouvoir, doivent Stre respect^es 
et obtenir leur effet m6me chez Tetranger. C'est, par example^ 
aii juge du domicile de nommer les tuteurs et les curateurs desr 
mineurs et des imbeciles. Le droit des gens, qui veille an 
commun avantage et a la bonne harmonic des nations, veut 
done que cette nomination d'un tuteur ou d'un curateur, soit- 
valable et reconnue dans tons les pays oil le pupille pent 
avoir des affaires." 

It seems also to be the opinion of BouUenois,^ that, as regards 
authority over the person, the courts of the domicile alone pos- 
sessed it, and therefore alone could confer it on a guardian for 
the protection and maintenance of a pupil, and that, when con- 
ferred, the authority had place everywhere, subject always to 

* Story on the Conflict of Laws, sect. 499. 
> Vol. ii. 2, 2, 4, Obs. 39, pp. 820-330. 
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an additional commission from the local authority being neces- 
sary, where real rights are in question beyond the jurisdiction 
of the courts of the domicile. 

Westlake lays it down, — " The provisions of a law on 
personal status are made for its domiciled subjects, and the 
exercise of jurisdiction on such status is also limited to domi- 
ciled subjects, or, at least, if the latter be extended beyond 
that, as when a Court names a guardian for a foreign child 
found within its territory, and needing protection, .such an 
act of jurisdiction, however humane, does not even pretend 
to recognition in the domicile of the person affected. This 
is the universal sentiment of the jurists of all countries who 
refer personal status to the law and the jurisdiction of the 
domicile." ^ 

Lord Brougham, who was in the minority in Beattie v. 
Johnstone, thus reviewed the writers on the civil law: — 
" The authority of all, or nearly all jurists, follows these 
principles. Yattel lays it down, generally, that the guardian 
appointed by the judge of the domicile is guardian wherever 
the pupil may have any concerns. Hertius says, — Tutor datua 
in loco doniicUii etiam bona oliM sita administrate but he con- 
fines this to personality. It is to be observed that his dictum 
excludes all necessity of confirmation or new appointment by 
the foreign courts wherein the guardian is to sue or be sued. 
MaUhoeua confines the power also to personality ; though others, 
as Stockmans, make it general. Boullenois is equally strong 
to this effect ; and Merlin expressly says a guardian sues for 
debts due to his ward abroad, without any confirmation what- 
ever of his title. Even those who have been cited on die other 
side, P. Yoet and J. Voet, are, in so far as personal property 
is concerned, only apparently at variance with the authorities, 
because they hold all such property to belong to the country 
of the infant's domicile, and that its disposal is governed by the 
laws of that domicile."^ 

But Lord Campbell also took part in the judgment in Beattie 
V. Johnstone, and, to his honour be it mentioned, he was in the 

^ Westlake on Private International Law, p. 380. 
» 10 CI. & F. p. 42, 
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minority ; and he, too, reviewed the civilians, and thus stated 
the result : — " Boullenois, MerUn, Vattel, Huberus, and Her- 
tius, all expressly lay down that the guardian duly appointed 
by the law of the country where the infant is domiciled, 
is in every other country to have the same powers, and is 
entitled to assert any claims over the moveable property of 
his ward." He then alluded to Paul Voet and Dr Story, as 
denying that there is any title in a ^^ foreign guardian, virtute 
ofidh to exercise any rights or functions over the property of 
his ward situated in a different state from that in which he was 
appointed guardian," . . • . " But in none of these writers 
is there the least intimation of opinion that the foreign 
guardian, whether he may assert a right of property, and sue 
in his own name or not, will not be recognised, so far as the 
case of the person of the infant is concerned, or that foreign 
tribunals will appoint new guardians, superseding those ap- 
pointed by the law of the country where the infant is dami^ 
eUed, because the infant happens, for a temporary purpose, to 
be within the territory over which those tribunals exercise 
jurisdiction." 

Whence, then, did this new light dawn, that domicile is im- 
material in a conflict between guardians? We can imagine 
the Court saying it was not conclusive, if the question to be 
considered was, where the boy was to be educated, and whether 
he should have been sent to Eton 1 But let it be borne in 
mind that the House of Lords have specially provided that the 
boy shall not go to Eton within that^period, during which the 
Court of Session could have exercised control ; and their order 
is, that he shall be delivered to the foreign guardian and the 
foreign Court, — ^no part of the Vice-Chancellor's scheme of 
edtuxUicm being inconsistent with that of the Court of Session. 
Now, to our apprehension, when the issue is as to delivering 
a pupil to a foreign guardian, domicile is the chief question. 
If he was not domiciled in England, the English guardian and the 
orders of the English Court are entitled to no consideration here ; 
whereas we admit, that if General Stuart's title be that of guar- 
dian, duly appointed by the Courts of the domicile of the Marquis, 
in a conflict between him and the Scotch tutor and Courts, the 
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law of Scotland was bound in comity to recognise General 
Stuart's title. Nor, if there is to be any comity or any reci- 
procity, do we know any other rule that can be stated. If 
there be any other, it is the place of birth. This, John Voet 
tells us, was the rule of the civil law : — " Quod si concursus 
sit magistratuum loci, in quo pupillus domicilium habet, et 
patriae sen loci unde oriundus est, potior in constituendo tutore 
Tidetur causa, magistratus illius e cujus territorio originem im- 
pubes duxit." ' And it is similarly stated by Mr Burge : — 
" If there were a conflict of jurisdiction between the magis- 
trate of the domicile and the magistrate of the place of birth, 
it seems that the jurisdiction of the former must yield to that 
of the latter." « 

This is precisely a case where the civil law should be of the 
very highest authority, because it is a case which approaches 
more nearly to a concourse of jurisdictions under one Sove- 
reign, than a question between two independent nations. 

Whether this be a sound test or not, we need hardly inquire ; 
clear it is, those who found upon the appointment of the Mar- 
chioness in 1848, could take no benefit by its recognition. 

If the doctrine that the domicile is important be sound, 
then it was absolutely necessary to ascertain the fact where the 
Marquis was domiciled. 

The inquiry where the earliest appointment was made, has 
very little to do with the ascertainment of that fact, unless it 
was made by the judge of the domicile, and its action kept up 
so that there was no change of domicile. It was held imma- 
terial in the English cases of Beattie v. Johnstone, and in Daw- 
son V. Jay, even though made by the judge of the domicile. 
Besides, this is not a case where, upon the facts, even as now 
ascertained, it can be said that either Court had possession first. 
The applications in both Courts were pending at the same time, 
— the English appointment was not complete when the proceed- 
ings in Scotland began, — the English Court had not in any view 
entered on charge of the infant. Moreover, the parties ought 
not to have allowed either Court to proceed to make an appoint- 
ment without notice of the proceedings pending in the other. 

The removal of the Marquis from England does not affect 

^ Ad Pand. 1. 26, t. 6, sec. 2. ' Comm., vol. iii. p. 838. 

o 
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the question of domicile, for Lady E. Moore found the Marquis 
in Scotland, where he had been for twelve years. And if the 
Court of Chancery could gain by her removal of him to Eng- 
land, without leave of the Court of Session, the latter Court 
might gain equally by her removal of him to Scotland. Be- 
sides, no acts of Lady E. Moore, challenged immediately, could 
limit the jurisdiction of the Courts, or prejudice the rights of 
the pupil. In Dawson v. Jay, the removal of the ward, having 
taken place after an injunction against it had been issued, was 
considered immaterial. 

Which country, then, has prima fotcie the better title ? We 
say prima fade^ for the proof which might have enabled it to 
be determined has been excluded. 

Colonel Stuart was appointed tutor-at-law in Scotland in 
November 1859; General Stuart received his appointment 
from the Court of Chancery in February 1860. Admittedly 
the Marquis was born in Scotland, had Scotch estates and 
titles of honour, and was at the date of Colonel Stuart's ap- 
pointment resident in Scotland. It was equally admitted that 
he was not resident in England at the time when General 
Stuart was appointed. Surely these facts raise a presumption 
of Scotch domicile, and throw on General Stuart the onus of 
proving that his domicile was English. 

Let us see how he discharges the onus^ or tries to avoid it. 

The Lord Chancellor says that, by Lord Cottenham's order, 
the Marchioness of Bute was " lawfully constituted custodier of 
the infant till he should reach the age of twenty-one years. 
• • • The infant having been duly constituted a ward of 
the Court of Chancery, and the guardian first appointed to him 
being dead, there can be no doubt of the authority of the Court 
of Chancery to appoint other guardians in his stead, and Gene- 
ral Stuart and Lady Elizabeth Moore were so appointed." 

We will not repeat what has been already (p. 21) said as to 
the infant's having been constituted a ward of the Court of 
Chancery. But unless we are entirely mistaken in contending, 
with all jurists, that no guardian, but one of the country of the 
domicile, is entitled to extra-territorial authority, this view 
of Lord Campbell really resolves itself into the contention 
from the bar, that at the date of the appointment of the Mar- 
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chioness as guardian, her infant's domicile was English, derived 
through his father, who had been born in England, and was edu- 
cated and died there. Are the known facts sufficient eyen to 
raise a presumption of English domicile in the person of the 
late Marquis ? He represented an ancient ^ Scottish historical 
family. When did it cease to be Scotch ? No man can shake 
off his allegiance to his native country by a voluntary trans- 
fer to another, although he may perhaps acquire a new na- 
tional character for purposes of commerce.* Therefore, if we 
were dealing with the case as at a date when the crowns were 
separate, the Courts of Scotland must have treated the late 
Marquis as Scotch, and we have nothing here pointing to any 
desire on bis part to change allegiance or even domicile. No 
doubt he had estates in England. But the oldest title was Scotch ; 
the ancient family seat in Scotland was retained ; and by his will 
he directed large additions to be made to his Scotch estates, and 
to his Scotch residence. He was educated in England, and 
kept there till twenty-one, by compulsion ; — the Lord Chan- 
cellor of the day declining to allow him even to visit Scotland.^ 
He held for many years an office of state, only conferred on 
Scotsmen, the duties of which lay in Scotland. He was a 
member of the Church of Scotland. He latterly resided al- 
most entirely in Scotland, and although he died at Cardiff 
Castle, he had not, when he died, been a fortnight out of 
Scotland. Were these not matters having a material bearing 
on the question of domicile, and therefore, if not admitted, fit 
subjects for inquiry ? It has been held that the Court did 
wrong in allowing General Stuart to prove his averments. If 
that was held on the ground that the presumption was in 
favour of the late Marquis' domicile having been English, 
surely it would have been competent to allow the respondent 
to prove her averment that the late Marquis " died domiciled 
in Scotland :" and the proper correction of the interlocutor of 
the Court of Session would have been, " allow the respondent 
a proof of her averments." 

We cannot, then, in fairness, be called upon to deal with the 

^ The earliest Scottish patent was dated 1488 ; the earliest British, 1761. 

' See Lord StowelFs judgment in the case of the " Ann," Smith, 1 Dod- 

son, 221. * Mountstuart v. Mountstuart, 6 Ves. 363. 
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case on the assumption of the late Marquis haying been a 
domiciled Englishman. 

But the late Marquis's domicile could not be conclusive of 
the question of the present Marquis's domicile at the period 
when the conflict arose, soon after his mother's death. Were 
we to admit that he was a domiciled Englishman at his father's 
death, we should hold that his domicile was changed by bis 
twelve years' residence in Scotland with his mother. It was 
contended that a domicile cannot be changed without an act of the 
will, and so a pupil cannot change his domicile. Little authority, 
it is believed, can be adduced in support of this contention. Mr 
Burge holds that, for a minor's domicile of origin, an actual domi- 
cile may be substituted, and that one acquired through a widowed 
mother prevails over the domicile derived from the father.^ 

Sir W. Grant's judgment, in the case of Pottinger v. Wight- 
man,2 settled the English law on this subject, so far as concerns 
the mother's power of changing the domicile of her child. And 
this judgment was adopted as sound by Lord Campbell, in the 
case of Beattie v. Johnstone : — " I think the case of Pottinger 
must be taken to have conclusively settled the general doctrine, 
that if after the death of the father, an infant lives with her 
mother, and the mother acquires a new domicile, it is communi- 
cated to the infant." ^ 

The matter of domicile is important in the eye of the Scotch 
law, not only because on that would depend (according to the 
comitas gentium) whether the English guardianship was to be 
recognised, but also because on that, and that alone, would 
depend whether or not the infant had any rights as a Scots- 

^ Coram, on Col. and For. Law, p. 38. The rule of the Code CivU goes 
farther than the English one, 1. i. t. 3, sect. 108, " Le mineurnon emancipe 
aura son domicile chez ses p^re et m^re ou tuteur," and this is the view taken 
by Westlake — Private International Law, p. 35. 

« 3 Mer. p. 67. 

' Dr Phillimore in his Treatise on Domicile has quoted a dictum of Lord 
Cringletie's (on a point not necessary to the decision of the cause before 
him), as supporting a contrary doctrine. The case is reported in Robertson 
on Personal Succession, p. 201. We do not know that the question has 
ever arisen for judicial determination in Scotland. In the somewhat 
analogous questions of settlement under the Poor Law Acts, it has long 
since been decided that after the father^s death a mother can acquire a 
new settlement for her child. 
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man to be watched over, which the Court dared not sacrifice, 
and the existence of which would make it their imperative duty 
oot to hand him over to another Court. Admitting to its fullest 
extent the principle that the interests of the pupil must be the 
sole guide to the Court, we hold that the Judges dare not re- 
ceive guidance to walk otherwise than in accordance with the 
law they hold office to administer. Every interest to which the 
Peers who heard the appeal alluded as involved in the pre- 
sent case, will be found to depend on the Marquis's per- 
sonal status as to capacity ; and of this, domicile was the 
very essence. His remaining here after fourteen would not, 
unless he were a domiciled Scotsman, give the Marquis those 
powers which the House of Lords so much dread. For in a con- 
flict between the personal law of the domicile, and the personal 
law of another place at variance with it, that of the domicile pre- 
vails.i Those Peers, therefore, who speak of saving the Marquis 
from the dangerous freedom conferred by the law of Scotland, 
must take him to be a domiciled Scotsman. Lord Wensleydale, 
indeed, directly states that he considered him to be so,* and we 
can hardly suppose that if the circumstances were such as to 
lead to any contrary presumption, they would have failed to 
say so. We may therefore conclude that there was a prima 
fade case in favour of a Scotch domicile, and of the title of 
the Scotch Courts. 

Was it, then, the duty of the Scotch Courts to send the Mar- 
quis to live in England, subject to the orders of the Court of 
Chancery ? Judges are bound to consider their own law the 
best possible, and are not entitled to act on any unfavourable 
criticism of it which may occur to their own minds. What 
more trite observation from the bench than " we are here not 
to legislate, but to administer the law exactly as the Legis- 
lature has presented it to us." What but legislation would 
it be to hold that the law of Scotland was bad, and, there- 
fore, that all pupils (no matter that their ancestors had hved 
under that law from generation to generation) should be sent 
out of Scotland to save them from it ? Where is the application 
of this doctrine to stop ? The Lords, afraid of the power of mar- 
rying after fourteen, say it was the duty of the Courts of Scot- 
^ Burge, vol. i. p 26, sect. 18. « Infra, p. 90. 
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land to send the Marquis away from so dangerous a liberty. 
Let it be supposed that a Vice-Chancellor thought the French 
law preferable to the English, because there are in France 
certain restrictions upon marriage, even after the age of twenty- 
one. Would he, therefore, be justified in ordering an English 
minor to be sent to France, and put under the Courts of that 
country, in the hope that he might be subject to the French 
law ? It will hardly be maintained that he would. 

Why, then, should it possibly be the duty of a Scottish judge 
to send a pupil beyond the jurisdiction? No analogy and no 
illustration are to be derived from sending pupils abroad under 
an obligation to return. That is done by the Court of Session 
as well as by the Court of Chancery, and the Court may be said 
never to relax its hold in such cases. But that is not the kind of 
case here. The proposal which we have to deal with is that of 
giving up all control over the pupil, and sending him abroad, not 
under an obligation to return, but to be subject to the orders of a 
foreign Court. A judge cannot suppose a ward to have an educa- 
tional interest inconsistent with the law and practice of his own 
Court. Can there be imagined a clearer case than Foster v. 
Denny ,^ if the abstract interests of the pupil were regarded ? In 
that case an uncle sent a boy to France to be educated away from 
a disreputable mother. The more effectually the boy could be 
removed from all possible control by his parent the better, and 
he was being brought up in the Protestant faith. Yet not only 
did the Court hold that he must be brought back to England, 
but it was held that the Court was powerless to remove the 
mother from the guardianship. That case is nearly 200 years 
old. We cannot but infer, from more recent decisions, that now- 
a-days the boy would not be restored to his mother without 
qualification. But we cannot infer from recent decisions that 
he would be allowed to remain abroad away from all his rela- 
tives at a foreign school.^ 

^ Duke, the father, deviseth to his wife, mother-in-law to his son, the 
custody and tuition of his son, an infant of about seven years of age, and 
died. The wife mames meanly, viz., her own servant, and he dying, 
she married a very mean person, Foster. The uncle of the boy gets 
possession of him, and sends him into France, where he placed him in a 
Protestant College for his education. The uncle was ordered to send the 
boy home. — Ch. Cas., p. 237. 

^ Opinion of Lord Cottenham in Campbell v. Mackay, 2 M. & C, 31. 
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We are fortunately not without information as to the course 
which would be followed in England in circumstances much 
more nearly resembling the present. A girl of ten years of 
age was left an orphan in America, possessed of land and 
money there. Her father, an Englishman, had emigrated to 
that country, had taken out letters of naturalisation, and 
married an American heiress A contest arose between the 
girl's paternal and maternal relatives as to her educa- 
tion — the former desiring that she should be educated in 
England, the latter that she should be brought up as an 
American. She was brought to England after an injunction 
against her removal had been issued by the Court of New York 
(while she was in the New York territory) — but the injunc- 
tion had not been served. A maternal aunt came to England, 
claimed to be appointed guardian, and was associated in the 
office with two paternal relatives. When the girl was up- 
wards of eleven the maternal aunt asked for an order to carry 
her to be educated in America till she was seventeen. Vice- 
Chancellor Stuart granted the order, but the Lord Chancellor 
(Cranworth) discharged it. The infant, who, when she came be- 
fore the Lord Chancellor, was upwards of eleven years of age, 
desired to stay in England with a paternal aunt, one of the three 
guardians, who had lived with her in America since her mother's 
death, and had been instrumental in bringing her to England. 

As doubts were thrown out as to this case being so reported 
as to convey a correct impression of its facts, we would not in any 
degree rely upon the report, and have only stated enough of 
the facts to make the judgment of Lord Cranworth intel- 
ligible. There were, according to the report, other features 
of the case still less creditable to the paternal relatives than 
those just mentioned. Lord Cranworth did not repudiate, 
Lord Campbell did not challenge the general views expressed 
in that case by Lord Cranworth, who did not base his views 
on any specialties of English law. He said — " I am not called 
upon to determine anything as to the conduct of the par- 
ties in causing this young lady to be brought from America 
to England in the manner they did. I have only to direct 
what is now to be done. This young lady I must take, to all 
intents and purposes, to be a British subject. She is an orphan. 
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haying neither father nor mother. She has, however, and 
this is not complained of, three guardians, two of them being 
relations on her father's side, an aunt and cousin, and the other 
her maternal aunt, an American lady of the highest respecta- 
biUty and of the best connections in that country. The pro- 
perty of the child is all in America. The question is, whether 
I am to order her to be sent to America, or to be kept here ?" 
. . • . Then, after speaking of cases in which wards had 
been allowed to go abroad on account of their health, or to 
join their family, his Lordship proceeded — " I know, however, 
of no instance in which this Court (or rather the Lord Chan- 
cellor, as representing the Crown, for that is described as being 
the nature of the jurisdiction), when exercising its jurisdiction 
in taking care of the subjects of this country, Jkm ever so far 
abdicated Us functions as to send a ward away to some other 
jurisdiction^ where not only it may be, but, as appears in this 
case, it certainly will be, that those who have the jurisdiction, 
exercise it entirely independent of, and in a sense (I do not 
use the word at all offensively) adversely to, this country. 
They may probably, with just the same right motives as those 
which now actuate me, refuse to let the ward return to this 
country ; and thus, if I permit her to go away, she may never 
be brought again within the jurisdiction of the Court. I know 
of no instance in which it has been done ; nay, more, I very- 
much doubt whether any functionary in this country has autho- 
rity to compel a subject of this country thus to expatriate 
himself, for that is in truth what is proposed. ... In 
my opinion I have no right to take such a course, and if I 
had the right, it would be exercising it most harshly and most 
inexpediently. I feel all the difficulties of the case, and I 
should have been extremely glad if it had suited the feelings 
of the guardians here, and suited the feelings of the child, 
that she should have gone to live where her property is, and 
where she is most naturally a subject. She is in truth a sub- 
ject of both countries, and I think her connection with 
America would have been more natural. . . . But, hav- 
ing been brought to England, I think I should be acting per- 
haps not legally, and certainly not wisely, in sending her 
away from this, which is one of her natural countries, to be 
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educated out of my jurisdiction, and where in truth I have no 
control." ^ 

That being his mode of dealing with a girl — sl subject of both 
countries (at least entitled to claim the privileges of an English 
subject if she chose) — carried to England, where she had no pro- 
perty, o^er an injunction against her removalhad been issued, can 
there be any doubt as to how Lord Cranworth, to be consistent, 
should deal with a subject of both countries carried to Scotland, 
where he had L.265OOO a-year, before any injunction against his 
removal was issued ? He should use such language as this — " The 
question is, whether I am to order the Marquis to be sent to Eng- 
land? He is,intruth,a subject of both countries. Having said that 
the wishes of a girl between eleven and twelve, not a native of 
England, and without property in it, prevented my ordering her 
to be sent to America, where her whole property was, how can I 
send the Marquis, who is nearly fourteen, a native of Scotland, 
with lands there worth L.26,000 a-year, out of the country where 
he desires to remain ? I very much doubt whether any func- 
tionary in this country has authority to'compel a subject of this 
country thus to expatriate himself, for that is, in truth, what is 
proposed." But instead of this he orders the Scotch Courts to 
abdicate their functions, and send the Marquis out of Scotland, to 
be subject to the orders of a foreign court, and then adds — *' I 
am fully prepared to say, that if the converse of the present 
case had occurred between these two conflicting jurisdictions, I 
should have felt it my duty to recommend your Lordships to 
take precisely the course which I now recommend you, with 
the concurrence of my noble and learned friend, to take in 
the present case. If, for instance, an infant having Scotch 
guardians, having all his interests in Scotland, and having had 
a proper scheme for his education in Scotland, proposed to and 
sanctioned by the Court of Session in Scotland, had been 
brought to this country — I will say further, even if it had not 
been brought clandestinely — I think it would have been the 
duty of the Court of Chancery . . to order the infant to 
be delivered up to the Scotch guardian." — (Infra, App. IH., 
p. 88.) 

1 Dawson v. Jay, April 3, 1854, 8 De Gex, M'N., & G., p. 764. 

H 
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The case his Lordship here states as the converse of the 
present, is precisely Beattie v. Johnstone oyer again, where 
that doctrine of reciprocity was disregarded, although it was 
asserted just as strongly as in the present case. Moreover, 
the converse thus put by his Lordship is very far from being 
really the converse of the present ; for the Marquis had not all 
his interests in England, and no scheme for his education had 
been either proposed or sanctioned by the Court of Chancery 
in England, when he was taken to Scotland. 

Now, what are the legal deductions to be drawn from the 
judgment of the Supreme Appellate Court ? 

First, That in a conflict between two foreign courts as to 
the custody of a ward, domicile is wholly immaterial. 

Second, That it may be the duty of a Scotch Judge to take 
judicial notice that a foreign law is better than the law which 
he is sworn to administer. 

Third, That if he thinks the foreign law better, it is his duty 
to compel a Scotch born, Scotch domiciled pupil on the verge of 
emerging from pupillarity, to go against his will to that foreign 
country, on the chance of the authorities of that country de- 
taining him there by force, that he may have the benefit of 
their law. 

Fourth, That in a question as to the custody of a pupil nearly 
thirteen years of age, and as to whether he is to be sent out 
of the jurisdiction or not, the inclinations of the pupil are 
wholly immaterial. 

Fifth, That it is the duty of the Scotch Court to acknowledge 
judicially a person alleging himself to be an officer of the Court 
of Chancery, but who brings no evidence whatever of his ever 
having been appointed to the office which he says he holds. 

Sia^h, That it is the duty of the Scotch Court to receive, as 
evidence of an order of a foreign court, a document in a form 
not known to the law of Scotland as a probative writ, and not 
having the seal of the foreign court attached to it, — without 
proof that the foreign court has no seal, or that the order is 
in the usual form issued by the Court, and without even a 
notarial attestation of the correctness of the copy, or of the 
genuineness of any signatures that may be observed on it. 
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Seventh, That the Scotch Court are not entitled to examine 
the order of a foreign court, but are bound simply to obey it. 

Eighth, That where the parties are at issue as to the legal 
effect of a foreign order in the country where it was pro- 
nounced, the Scotch Court are not entitled to demand evidence 
as to the foreign law, but are bound to accept the statement of 
its effect made by the party who desires to enforce the order. 

Ninth, That in a question as to the custody of a minor, where 
a party claims the custody from the person to whoril, apart from 
special circumstances, the Court would intrust it, it is the 
duty of the Scotch Court not to allow a proof of disputed facts, 
but sinjply to accept pro veritate the statement of the party 
seeking to disturb the legal custody. 

Tenth, That every order, whether final or interlocutory, in 
a litiscontestation regarding a pupil, is subject to appeal to the 
House of Lords. 

Eleventh, That, in an appeal against an interlocutor allow- 
ing a proof, it is not only legal to reverse the interlocutor, on 
the ground that the facts are ascertained, and require no proof; 
but it is competent in a court of review to proceed to judg- 
ment on the merits, although the Court below has not con- 
sidered or indicated its views upon them. 

If any one of these deductions be unsound in law, then the 
judgment of the Court of Appeal is wrong; but we must draw 
this farther lesson, — 

Twelfth, That, in a contest about the custody of an infant, 
a custodier who has behaved as ill as the late Lord Chan- 
cellor said Lady E. Moore had behaved, is entitled to recover 
from the estate of the ward all her expenses. 

We in Scotland are also informed of what we never knew be- 
fore, that, in questions of this kind, there is perfect reciprocity 
between the laws of England and Scotland. Lord Campbell 
tells us so, Lord Cranworth repeats it, and Lord Chelmsford 
assures us of it. Let us see from the decisions what this per- 
fect reciprocity practically means. 

England will not recognise a Scotch appointment of guar- 
dians (even though made by her father's will) to a girl whose 
domicile is Scotch, and whose whole property of every de- 
scription is situated in Scotland (Beattie v. Johnstone). But 
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Scotland must recognise an English appointment by the Court 
of Chancery to a boy, with L.26,000 a-year derived from heri- 
tage, in Scotland. 

English Judges have it not in their power to order a minor 
of eleven, who has not a farthing in England, and whose whole 
property is situated in a foreign country, to go to that foreign 
country against her will. Scotch Judges have it in their 
power to order Scotch pupils, with large estates in Scotland, 
to go against their will to a foreign country. 

English Courts pay regard to the wishes of the ward, though 
only eleven, both as to custody and residence. Scotch Courts 
are not entitled to regard those of a pupil nearly thirteen. 

If the ward is heir of Scotch titles of honour, and large 
estates in England and Scotland, and happens to be in Eng- 
land, it is the duty of the English Court to regard him as 
wholly English, and not let him go, even in vacation time, to 
Scotland to visit his relatives, or the estates of which he is 
heir.^ But if the soii of that man is bom and domiciled in 
Scotland, it is a mistake in the Scotch Courts to regard him as 
Scotch ; he must be sent to a public school in England, and 
must not be sent even to a preparatory school in Scotland. 

Somewhat of the same reciprocity is extended to us in ques- 
tions relating to marriage ^ and succession;^ but we will not 
here go further into that matter. The exclusive doctrines of 
the English law have been already giving way in some impor- 
tant points ; and we are glad to see that Lord Kingsdown's at- 
tempt to modify them in regard to wills executed abroad ha« 
prevailed, when the question came to be dealt with by the House 
of Lords in their legislative capacity. That is the character in 
which it seems to us that they have in reality, however uncon- 
sciously, dealt with the Scotch law of tutory. 

Before dismissing the subject, let us see where lies the essen- 
tial difference between the laws of the two countries in regard 
to the treatment of those who have not attained majority. For 
if the discovery has been, made even at this late date, that the 

^ Mountstuart v. Mountstuart, 6 Vesy, p. 363. 
' Frasev's Conflict of Laws in Cases of Divorce. 
' Speech by Lord Kingsdown, on moving the second reading of the 
** Wills of Personalty by British Subjects BUI," see Times, 23d April 1861. 
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law of Scotland is infinitely inferior to that of England, we 
should certainly use every endeavour to procure a change by 
the legitimate method of direct legislation. 

As to the method of appointing tutors or guardians to males 
under fourteen, and females under twelve, or as we call them 
pupils, we have it on no less an authority than that of Lord 
Brougham, that " there is no difference between the systems of 
the two countries, — no peculiarity in that of Scotland, except 
that which makes the application of an English jurisdiction 
much more intolerable ; because the law of the infant's domicile 
giws. as I have shown, a great preference to the guardians of 
blood and kindred, and confines the authority of the Court 
within very narrow Umits." » 

In both countries during these early years, the guardian has 
charge not only of the fortune, but of the person and education 
of the ward, and is not entitled to remove him from the country 
without leave of the Court. So that there is no great practical 
difference between their position in Scotland and in England. 

It is after that age, or during what is called in Scotland 
minority, that the difference exists, and then not so much in the 
appointment of curators or guardians, or in their manage- 
ment of the minor's property, as in their powers with regard 
to the minor's education. In both countries there may be tes- 
tamentary curators or guardians appointed by the father; in 
both, failing such appointment, they may be chosen by the 
minor,^ and when they have been named or chosen, all deeds are 
null which have not their concurrence.* 

In Scotland, if the father have not appointed curators, or a 
stranger leaving a minor property have not done so under 
conditions, he cannot be compelled to choose curators, and the 
Court of Session cannot, like the Court of Chancery, appoint 
them invito. The danger, however, to third parties, of 

* Johnstone v. Beattie, 10 CI & F. p. 96. 

' Stephen's Comm., vol. ii. p. 318. Guardianship hj election has almost 
entirely disappeared. In Lord Coke's time the common law of England 
seems to have been nearly identical with the law of Scotland, the power 
even of guardians appointed by a father ceasing at fourteen as regards 
the person of the ward. Co. Cop., sect. 23. The power of testamentary 
guardians after that age has existed from the time of Car. II., and appa- 
rently from the same time the practice of the Lord Chancellor making 
appointments has prevailed. • Bell's Pr. sect. 2087. 
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dealing with a minor not having carators is so great, that 
without them he is almost helpless ; the consequence is, that 
the practice of choosing them wherever the minor has any 
estate, whether moveable or heritable, may be stated to be 
universal. When, however, they have been chosen, not having 
control over the person of the minor in Scotland, they cannot 
compel him to go to such schools or colleges as they think 
best. They can only advise, and through their control over 
his finances, indirectly influence his mind J 

But who ever heard of a Scotch boy declining to receive the 
usual training of those of his own class ? School and college 
life have far too many charms to render that likely. The diffi- 
culty is, when he has gone there, to compel him to profit by the 
education placed within his reach, if he be otherwise inclined. 
We know that the Court of Chancery — when a youth went to 
Oxford, his guardian wishing him to go to Cambridge — sent a 
messenger to carry him to Cambridge, and upon his returning 
to Oxford sent another tarn to carry him to Cambridge, q%iam, 
to keep him there.* But was the messenger to force him to 
study when there ? Truly, the difference between the laws of 
the two countries on this point is much more a theoretical than 
a practical one. A minor who has property either goes into 
the navy — in which case the Queen takes charge of his educa- 
tion from the time when his guardian's powers come to an 
end — or into the army, when the system of examinations forms 
a sufficient check, up to the date of his joining his regiment — 
or his tastes lead him to look forward to one of the learned 
professions, or he delights in study, in which cases he will need 
no coercion — or he is determined to learn nothing, and then 
all the guardians, schoolmasters, professors, and chancellors in 
the three kingdoms, cannot teach him anything. 

In Blackstone's time a girl at twelve, or a boy at fourteen^ 
" if his discretion be actually proved, may make his testament 
of his personal estate."^ This privilege has recently been 
taken away by the Legislature.* Thus a naval officer may have 
served his country for six or seven years, and a soldier for four 

1 Fraser, Per. & Dom. Rel. vol. ii. p. 195. 

* Tremain's Case, Strange, p. 168. 

» Comm., vol. i., p. 468. * 7 Will. IV. and 1 Vict. c. 26, sect. 7. 
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or five, and may be intrttsied with the most important duties, 
yet his country will not trust him to make his will, and if 
he should fall in its service, no bequest he may have made to 
his most intimate friend or relative can receive effect. By 
the law of Scotland, discretion to make a testament is pre- 
sumed, after pupillarity has ceased and minority has been 
entered on, till the contrary be proved. A minor cannot, in 
Scotland, even with his curator's or guardian's consent, make 
a mortis causa disposition of heritable estate.' 

Sergeant Stephen ^ says a minor at fourteen " may enter 
into a binding marriage, or consent, or disagree, to one con- 
tracted before;" and although penalties may be incurred by 
marrying an infant above twelve or fourteen, without the 
consents required by the various Marriage Acts, the marriage, 
whether solemnised in England or in a foreign country, is 
vaUd.^ And there is an important advantage — corresponding 
to which we have nothing in Scotland — in the manner in which 
the Court of Chancery use their power of punishing for con- 
tempt, to secure the execution of suitable settlements on the 
marriage of female wards. 

In Scotland minors can marry, but if they have curators or 
guardians, they cannot execute a binding marriage-contract 
without their consent;^ and it will be seen from what follows that 
they are equally powerless if they have not curators or guardians. 

It may be stated, generally, that in neither country can a 
minor effectually sue or be sued but under protection ; and if 
he has no one to attend to his interests a curator ad litem 
will be appointed, 

Blackstone says : — " With regard to estates and civil pro- 
perty, . . . that an infant shall lose nothing by non-claim, 
or neglect of demanding his right ; nor shall any other laches or 
negligence be imputed to an infant, except in some very particular 
cases." ^ In Scotland the years of minority are also excluded 
in calculating the years of the more important prescriptions. 

Blackstone continues : — '* It is generally true that an infant 
can neither aliene his lands, nor do any legal act, nor make a 

1 Bell's Pr , sect 2090. ' Comm. vol. ii. p. 808. 

• 19 & 20 Vict., c. 119, sect. 19 ; Patterson's Comp. of E. & S. Law. 

* Ersk., i. 7, 33. * Comm. vol. i., p. 465. 
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deed, nor indeed any manner of contract that will bind him. 
But still to all these rules there are some exceptions. . . . 

" He may present to a vacant benefice ;" he "may also pur- 
chase land, but his purchase is incomplete ; for, when he comes 
of age, he may either agree or disagree to it, as he thinks 
prudent or proper, without alleging any reason ; and so may 
his heirs after him, if he dies without having completed his 
agreement. Yet, in some cases, he may bind himself appren- 
tice ; he may appoint a guardian to his children. ^ Lastly, he 
may bind himself to pay for his necessary meat, drink, apparel, 
physic, and such other necessaries ; and likewise for his good 
teaching and instruction, whereby he may profit himself after- 
wards." * 

Sergeant Stephen, after stating the general rule and the ex- 
ceptions, sums up the law thus : — "All contracts which the Court 
can pronounce to be to the infant's prejudice are void ; all 
those which it can pronounce to be for his benefit are valid ; 
and those which fall not distinctly under one predicament or 
the other are voidable at his election. . . • His contracts, 
however, fall in the majority of cases under the third descrip- 
tion above enumerated, viz. that of being voidable ; but even 
here he may by confirmation, or in some cases by acquiescence 
after he becomes of age, render himself liable to perform them ; 
and the case is the same with respect to purchases and aliena- 
tions." * 

How stands the law of Scotland applicable to minors with- 
out curators upon these points ? He can alienate his lands, but 
not gratuitously, and the purchaser will not be in safety imless 
he can show that the price was applied to the minor's use and 
benefit.* Contracts entered into and deeds executed by a minor 
are not binding on the minor, but they are obligatory on the 
other contractors, who may be compelled to perform their parts, 
if the contract be judged beneficial to the minor ; and if the 
minor be injured by any deed, he or his representatives are 
entitled to restitution, and the minor is allowed four years 

^ It seems he can no longer do so by will, (see Lord St Leonards' Handy- 
Book, p. 84)— but by deed ? ' Comm. vol. i. p. 466. 
» Comm. 4th ed. (1858), pp. 312-313. 
* Fraser's Per. and Dom. Rein., vol. ii. p. 222. 
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aftpr attaining majority in which to claim it^ — We have no 
room to discuss the various presumptions which operate in 
favour of a minor in seeking restitution, as for instance in the 
case of donation it is presumed to have been to his lesion. — He 
may present to a vacant benefice ;^ he may bind himself appren- 
tice, and come under valid obligation for the necessajTies of life, 
and for his education. 

In both countries a minor may trade.^ but to a more limited 
extent in England than in Scotland, where the presumptions 
against contracts in course of trade are not so strong as against 
other contracts.* In both countries he will be bound if he have 
acted fraudulently, as by representing himself to be major — 
" If an infant is old and cunning enough to contrive and carry 
on a fraud, he ought to make satisfaction for it/'^ 

It should be borne in mind that when a minor has curators, 
the whole burden of management is not thrown on the curators. 
It is the minor who acts by advice and with consent of curators. 
The minor thus learns " common things ;" and so when he be- 
comes of full age, and is vested with the uncontrolled disposal 
of his property, he is not turned loose on a new field of action 
in ignorance of his new duties, but merely requires to continue 
a system which he has been already carrying on under the 
guidance of the mature judgment of his curators. 

What, then, is there in our Scottish system so dangerous to 
the interests alike of our peers and our peasants that we should 
wish to see it altered ? 

As to the practical effect of this appeal to the House of Lords, 
upon the future education of the Marquis of Bute, it seems to 
be this, — that it delayed for a few months his going to a pre- 
paratory school in England. His going afterwards to an Eng- 
lish public school and University is simply the ordinary edu- 
cation of most Scotchmen of wealth, whether under guardians 
or not. In truth, a great deal too much has, in the course of 
this cause, been said of the educational interests of the Marquis. 

^ Ersk. Ins. 1, vii. 38 ; BelPs Prin. 2087. » Bankt., 2, 8, 100. 

* Chambers on Infancy, p. 434 ; CoUyer's Law of Partnership, p. 8. 

* Macpherson on Infants, p. 494 ; Chambers on Infancy, p. 412 ; Den- 
nistoun v, Madie, 31st Jao. 1850, 12 D., p. 613 ; Ersk. Ins. 1, vii. 36. 

* Watts V. CressweU, 9 Vin. Abr. 415 ; S. C, 2 Eq. Ca. Abr. 515. 

I 
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As to these, there was no real difference of opinion. The 
only question truly raised, although the Scottish Court were 
prevented from ripening the case for its determination, was, 
whether the interests of the Marquis were to be judged of by 
the Scottish or by the English Courts ? We wish the Honse 
of Lords ^ad remembered that the benefit not merely of one 
pupil who happens to be a Marquis, but of all the pupils and 
minors of the country, is concerned in the strict adherence to 
the established order of justice in matters relating to minority. 
We cannot but think that that order of justice has received 
a shock. The House of Lords may, with consent of the 
Crown and Commons, legislate for Scotland. But legislation 
never comes happily in the shape of a judicial decision at 
variance with rules of law, which are not vague or ill-defined^ 
but are perfectly understood, and in daily observance. 

We cannot close without asking all lawyers, whether they live 
on the south or on the north of the Tweed, whether it is an 
improvement on the administration of justice, and whether it is 
constitutional, that the original jurisdiction vested in a lower 
Court should be exercised by the Court of Appeal, so that im- 
portant and final orders should be pronounced, upon which the 
judicial mind of only the latter Court has been or could have 
been exercised ? Suitors are thus deprived of the benefit derived 
from a second discussion, which, even more than the superior 
judicial talent necessarily supposed to reside in the higher tri- 
bunal, constitutes the chief value of appeals. The consummate 
ability, learning, and impartiality generally displayed by the 
House of Lords, we, in Scotland, have ever been ready to acknow- 
ledge. These are the qualities through which they have inspired 
the general confidence, which makes the appellate jurisdiction 
one of the bulwarks of their order. But indiscriminate censure 
of the lower Courts, if not accompanied by such an exercise of 
the high qualities we have referred to, as commands assent to 
the censures, gives an unhealthy stimulus to litigation of the 
most expensive and vexatious kind, while it does not elevate 
the character of the Appeal Court in the same degree that the 
authority of the lower Court is depressed. 
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In the Court op Session. 
20th J'dy 1860. 

Lord Justice-Clerk. — This petition was presented to your 
Lordships for the first time last Saturday, and it was represented by 
the petitioners to be a matter of great urgency, and they asked for 
a service upon the respondent, and an order upon her to lodge answers 
within three days. It appeared to the Court that that was a very 
peremptory order in the circumstances, but still, moved by the repre- 
sentation of the petitioners as to the extreme urgency of the matter, 
they appointed the petition to be served, and allowed the respondent 
*' to lodge answers by Wednesday next, in order to the application 
being disposed of before the rising of the Court/' Lady Elizabeth 
Moore, the respondent, being, as she represented, unable to avail her- 
self of that permission to lodge answers within so short a period, 
put in a note, in which she asked the Court to appoint answers to 
be lodged at some more distant period, and in the meantime to 
abstain from doing anything in the matter of the petition. Still, 
acting upon the representation of the petitioners as to the extreme 
urgency of this matter, the Court were induced to put out the case 
to be heard yesterday upon the petition alone, without answers, and 
we did hear parties yesterday at very considerable length, and the 
question now comes to be, what the Court ought to do in the matter 
of this petition in the present stage of these proceedings ? 

We have given the matter as serious and careful consideration as 
the shortness of the time would permit, and I am now to state the 
result at which the Court have arrived. 

The petition is presented in name of Major-General Charles 
Stuart, and of certain other petitioners, who appear only for the 
purpose of concurring with the principal petitioner. The title stands 
/entirely in the person of General Stuart, and that title is represented 
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to be an appointment by the Court of Chancery of General Staart, 
along with the respondent, Lady Elizabeth Moore, as guardians to 
the pupil, the Marquis of Bute. General Stuart alleges' that his co- 
guardian, the respondent. Lady Elizabeth Moore, in the course of 
arrangements being made in the Court of Chancery for providing 
for the custody and education of the pupil, suddenly left London 
in April last, carrying the young Marquis with her, and is now 
living in Scotland. Upon that statement of his own position 
as guardian, and now sole guardian, he says, because Lady Elizabeth 
Moore, in consequence of leaving the jurisdiction of the Court of 
Chancery with the pupil, has been removed from the guardianship^ 
upon that allegation as to his character of guardian, and upon that 
further allegation that Lady Elizabeth Moore has carried the Marquis 
of Bute out of the jurisdiction of the Court of Chancery, and 
brought him into Scotland, he makes an application to your Lord- 
ships ** to ordain the said Lady Elizabeth Moore forthwith to deliver 
the said infant Marquis of Bute to the petitioner, the said Charles 
Stuart, in conformity with the said order of the Court of Chancery," 
and he refers to an order of the Court of Chancery in which it is 
alleged that Yice-Chancellor Stuart ordered that the said Lady 
Elizabeth Moore be discharged from being guardian, and at the same 
time that she should deliver over the person of the Marquis of Bute 
to the petitioner. 

This application is admitted to be not only novel, but quite 
unprecedented. That is by no means conclusive of its incompetency, 
or of the impropriety of granting it. By no means. But at the 
same time its being an unprecedented application, clearly shows that 
it is one that cannot be entertained by the Court without the most 
serious and deliberate consideration ; and it appears ta us that we 
are not in a position at present to pronounce any order upon this 
petition, except merely with a view of preparing the case for being 
disposed of. In the first place, we are met with this difficulty at the 
outset, that we have no authentic evidence whatever of the appoint- 
ment of the petitioner as guardian to the pupil ; and in the second 
place, we are equally obstructed by the absence of any authentic evi- 
dence of that order of the Yice-Chancellor which it is the object of 
the present petition to enforce. This probably would have been in 
itself a sufficient reason for abstaining from pronouncing any 
operative order upon this petition in the meantime. 

But the difficulties in which the Court are placed by no means end 
there. If there were evidence of the appointment of General Stuart 
as guardian, and evidence of an order having been pronounced by 
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the Court of Chancery in the terms set out in this petition, then 
there would arise the question how far an application of this kind is 
at all competent in this Court ; and in the second place, whether, if 
it be competent, it is one that this Court, in the exercise of its 
equitable jurisdiction, could with propriety grant ? I am desirous 
to speak, as I am sure all your Lordships are, with the greatest pos- 
sible respect of the proceedings and orders of the Court of Chancery, 
but it is rather a singular position in which to place a Supreme 
Court, to ask that it shall merely register and execute the decree of 
another Court. It is said by the respondent, and apparently that 
statement seemed to be acquiesced in by the petitioner, that we 
must consider the Court of Chancery in the present case as a foreign 
court. That is perhaps not strictly speaking a correct description 
of the Court of Chancery in its relation to the Court of Session, but 
for all practical purposes it is correct enough. It is not a foreign 
court, in this sense, that both the Court of Chancery and the Court 
of Session derive their power from the same sovereign source, and 
they are Courts of the same United Kingdom, and form integral 
parts of the British Constitution, and in that sense they can hardly 
be said to stand to one another in the relation of foreign courts. 
But, on the other hand, each of these Courts is supreme and inde- 
pendent within its own distinct and separate territory ; and the one 
is just as independent and as supreme in the kingdom of England as 
the other is in the kingdom of Scotland ; and that supreme and 
independent character is not in the slightest degree, affected by the 
two kingdoms being united under one sovereign and one legislature. 
And, therefore, in so far as principles of jurisprudence are concerned, 
such a case as this will fall undoubtedly to be disposed of upon the 
same grounds as if the two Courts were really Courts of countries 
foreign to one another. L.^t wherever the Court of Chancery, on 
the one hand, or the Court of Session upon the other, in the exer- 
cise of its proper and undoubted jurisdiction, pronounces an order 
or decree, and a proposal is made to carry out that order and decree 
in another part of the United Kingdom, I need hardly say that 
every Court in that other part of the United Kingdom will be dis- 
posed to pay the greatest deference to the Court which pronounced 
the decree, and to give its decree effect, if it be competent, and if it 
be consistent with the duty of the Court to which application is 
made. And my disposition would be unquestionably to give effect 
to every decree of the Court of Chancery which is sought to be 
carried into execution in Scotland, where we can do so consis- 
tently with the principles of that law which we are bound to ad- 
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minister, and without in any respect prejudicing or deserting our 
own duty. 

But supposing an application of this kind to be presented, even 
in the most favourable circumstances — supposing an application to 
be presented by English guardians appointed by the Court of Chan- 
cery, setting forth that some unauthorised person has carried their 
ward out of the jurisdiction of the Court of Chancery, and brought 
him into Scotland, the ward being a native of England, the son of 
English parents, of English origin and domicile, and in no way con- 
nected with Scotland, all I shall say of such a case — the moat 
favourable that can be supposed in support of such an application 
as this, — is, that I should still look upon the application, in respect 
of its perfect novelty, as demanding the most serious consideration, 
before it could be granted. 

But so far from that being the state of the facts before us, we 
know, in point of fact, that the pupil here is not only himself con- 
nected very intimately with Scotland, but represents an ancient 
Scottish family and an ancient Scottish peerage, and although he 
has estates in England, and is also a British Peer, his connection 
with Scotland, and that of his father before him (it is in vain to dis- 
pute, because it is notorious), was very intimate indeed. It is 
averred, upon the part of the respondent, that the late Marquis of 
Bute died a domiciled Scotchman; that Lady Bute during her 
widowhood continued to be a domiciled Scotchwoman, and resided 
regularly in Scotland, with slight exceptions, along with the young 
Marquis, her son; that upon her death, accordingly, the present 
Marquis of Bute, the pupil, was unquestionably not merely a Scotch- 
man by origin, but a Scotchman by domicile, derived from both his 
parents ; and we must add to that a fact which is beyond all dispute, 
that he is under the guardianship in Scotland of a tutor-at-law, duly 
served and retoured, — which of itself affords a very strong presump- 
tion that the pupil is a domiciled Scotchman. I do not say that it 
is conclusive on that question of fact, but it affords a very strong 
presumption ii^leed that the pupil is a domiciled Scotchman. 

Now, in this state of circumstances, we have considered the ques- 
tion, which, under any circumstances, as I said before, would be an 
extremely important and grave one, how far this application can be 
entertained as a competent application, and at the same time as one 
which, with propriety, and in consistency with our duty, it is possible 
for us to grant. The position of the pupil at this moment, is, that 
he is resident in Scotland, and he is there under the guardianship of 
his tutor-at-law, who is responsible to this Court for his guardian- 
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ship ; and the meaning of this application, for it is quite in vain to 
disguise it, is, that the person of the pupil shall be hauded over to 
the petitioner, for the purpose of being removed out of the jurisdic- 
tion of this Court. The order of the Vice-Chancellor, as set out in 
this petition, clearly imports as much. The prayer of this petition 
plainly means the same thing. Now, to pronounce an order upon 
the mere presentation of a petition, before answers have been lodged 
by any party, to the effect of carrying out of the jurisdiction of this 
Court a Scotch pupil, under the tutelage of a tutor-at-law duly 
served and retoured, is tlie most startling proposal that I suppose 
ever was made in this Court. I think it unnecessary to say more as 
to the clear incompetency as well as impropriety of granting any 
such order in hoc statu. I am not in the least degree disposed, and 
I am sure none of your Lordships are, to pronounce an order dis- 
missing this petition, without further hearing and consideration. 
There may be very grave constitutional questions remaining to be 
argued under this petition, and we shall be quite prepared to hear 
those questions argued, and to dispose of them, in due time. But, 
in the meantime, it is quite impossible to make an order in terms of 
that leading part of the prayer of the petition. 

But then certain other proposals have been made on the part of the 
petitioner, which it is necessary to consider. In the first place, he 
says, that if the Court has not time before the occurrence of the 
vacation to consider and dispose of this matter, they ought to remit 
it to the Lord Ordinary on the bills to dispose of it in vacation. I 
think it enough to say, with regard to that proposal, that I should 
think the remit of such a petition as this to the Lord Ordinary on 
the bills would be of no avail to the petitioner, for this very simple 
reason, that I do not believe there is any Judge of this Court, who, 
sitting singly in the Bill-Chamber, would take upon him to pro- 
nounce any order in terms of any part of the prayer of this petition. 
But even if such a thing were possible, it would be in the highest 
degree improper that we should put it into the power of any single 
Judge to grant such an order. And, therefore, that proposal we 
cannot listen to. 

Then, in the next place, it was proposed on the part of General 
Stuart that delivery of the person of the pupil should be made to 
him upon terms ; and he represented that he was willing to come 
under an obligation, and to grant ample security, that he would not, 
until this petition was further considered, remove the person of the 
pupil beyond the jurisdiction of the Court, but that, on the contrary, 
he would discharge to the pupil his duties as guardian, by himself 
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taking up bis residence within the jurisdiction of this Court. That 
proposal was made in the course of debate, and I cannot help think- 
ing, that if the petitioner's counsel had had time to consider the 
matter before making the proposal, it never would have been made. 
It seems to me to be met by insuperable objections, some of which I 
should have thought it would have been the interest of the peti- 
tioner himself to consider and give effect to. In the first place, 
what is the petitioner in reference to this pupil ? — a guardian ap- 
pointed by the Court of Chancery ; and he proposes, as a guardian 
appointed by the Court of Chanc^y, to take up his own residence 
and also that of the pupil, in Scotland, out of the jurisdiction of the 
Court of Chancery, and to bind himself under heavy penalties not to 
go within the jurisdiction of the Court of Chancery. That is a very 
startling proposal, but the only thing that we have to consider is, 
whether it is consistent with his petition, and with his position here 
as a petitioner. Now, his sole title being that of guardian appointed 
by the Court of Chancery, we certainly should not be aiding the 
Court of Chancery, or giving effect to its decree, by encouraging a 
guardian of its appointment so to violate his duty to that Court. 
But, in the second place, such a proposal is not within the prayer of 
this petition, because the prayer of this petition is to give effect to the 
order of the Vice-Chancellor; and to make such an order as is now pro- 
posed, would be to go right in the teeth of the order of the Yice-Chan- 
cellor. And, therefore, upon that ground, it is impossible to entertain 
the proposal, under the prayer of the petition which is before us. 

But then, if this would not be an enforcement of the Chancery 
order, there occurs this third difficulty. Has the petitioner any 
persofia standi in this Court, except to enforce the Chancery order ? 
His title as petitioner is guardian appointed by the Court of Chan- 
cery. That is not merely his own title under this petition, but it is 
the only persona standi which he can have in any question con- 
nected with the custody or education of the Marquis of Bute. And, 
lastly, we cannot leave out of view the very strong allegations which 
have been made — verbally, no doubt^ for there has been no time to 
have them made in any other way — by the respondent. Lady Eliza- 
beth Moore, as to the extreme repugnance of the pupil to be placed 
in the custody or under the guardianship of the petitioner. There- 
fore, it seems to me quite impossible to entertain that proposal, and 
I am not aware that we have any other before us. 

No doubt this leaves the case in a position which is not altogether 
satisfactory, because the lady who is at present in charge of the pupil 
has certainly no legal title to the custody of the pupil. That is 
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quite true. And she does not allege that she has any legal title to 
the custody, and she can hardly disguise that, in leaving the juris- 
diction of the Court of Chancery and carrying the ward into Scot- 
land, she has been violating, if not an express, an implied order of 
that Court. But then, on the other hand, one cannot help consider- 
ing the circumstances which are urged upon the other side ; for, 
although this lady has no legal title to the custody of the pupil, it 
is undeniable that she was one of the most intimate friends of his 
late mother, the Marchioness of Bute, — that she was selected by her 
as one of the persons to whom she desired to commit the custody of 
her son, — that upon the death of the Marchioness she did, apparently 
with the assent of all concerned, take charge of the young Marquis, 
— and that he has lived with her, without objection from anybody, 
from that time down till the 16th of April last, when she left Lon- 
don in his company ; and the only change of circumstances which 
has occurred is what is said to be her surreptitious removal of the 
pupil from London to Edinburgh. Now, that may or may not have 
been a proper proceeding. The Court give no opinion upon that at 
present. They have no occasion to do so. But what Lady Eliza- 
beth Moore says in her own vindication with reference to that (and 
which I neither take as fact, nor do I disbelieve, at the present stage 
of the proceedings) is, that she was under the impression that no- 
thing could have been more desirable than that the young Marquis 
should have been put under the personal superintendence and guar- 
dianship of the petitioner, General Stuart, and with that impression 
she carried him to London, in order that an arrangement might be 
made before the Vice-Chancellor for his education, but that, during 
her residence with her charge in London, she became aware that 
he entertained feelings of very strong repugnance to being under 
the same roof constantly with General Stuart, and under his con- 
trol and superintendence. And it then occurred to her, she says, 
that by carrying the pupil to England, she might possibly have 
seriously prejudiced his rights, and exposed him to danger, in 
regard to a matter on which she thought his feelings ought to be 
consulted ; and therefore she considered it to be her duty to the 
young Marquis to restore him to Scotland, from whence she had 
brought him. Now, whether that may or may not be the case, at all 
events one cannot altogether discharge from consideration the expla- 
nation which is thus offered on her part, or refuse to take it in con- 
nection with the allegations which are made against her on the other 
side. But what appears to be sufficient to reconcile the Court to 
allow matters to stand as they are until farther discussion can take 
place on this petition, is, in the first place, that it is not alleged that, ^ 

K 
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apart from this recent surreptitious removal of the pupil from Eng- 
land to Scotland, there is anything in the character or position of 
Lady Elizabeth Moore to render her an unfit custodier of this young 
Peer ; and in the second place, — and this is by far the most im- 
portant consideration, — that although the custody of his person is to 
be left with Lady Elizabeth Moore, the legal title to look after the 
pupil is in the tutor-at-law, and the tutor-at-law, of course, will 
understand that the Court hold him answerable for the custody of 
the pupil, as well as for everything else connected with him, during 
the time which must now elapse before this application comes to be 
further considered. If Lady Elizabeth Moore, or anybody else, were 
to attempt to alter the position of matters as they now stand, during 
the vacation, in such a way as either to interfere with the jurisdic- 
tion of this Court, or with the rights of the pupil, it will be the duty 
of the tutor-at-law to see that the attempt is prevented ; and he will 
bear in mind that there is never in this country any surcease of pre- 
ventive justice. The Bill-Chamber is always open to an application 
for interdict. I think, therefore, and I believe your Lordships are 
all of the same opinion, that the best course which we can follow, is 
to leave the pupil at present in the custody of the respondent. There 
is the greatest possible objection obviously, in point of propriety and 
expediency, to making an order in the meantime which might trans- 
fer his custody to some person, who, in the course of a few months' 
time, we might find to have no title to his custody, and thereby lead 
to a shifting of the responsibility for the custody of this young Peer*s 
person, which would be productive of the most hurtful consequences 
to himself, and certainly could serve no good purpose as regards the 
rights of other parties, or the vindication of the law. I ought to say, 
in conclusion, with regard to the position of the tutor-at-law, that we 
cannot, of course, recognise him at present as being a party to this 
petition at all. He is not even sisted as a party to the proceedings, 
and it has not been served upon him ; and though we were very glad 
to see him represented at the bar by his counsel, and to hear what 
he had to say through his counsel, we cannot at present deal with 
him as a party to this application. What the Court, therefore, pro- 
pose to do, is to appoint Lady Elizabeth Moore, the respondent, to 
answer this petition ; and further, to appoint service of the petition 
upon the tutor-at-law, and also separately on the pupil, with a view 
to his being heard in the matter of this petition, through a tutor ctd 
litem; and the tutor-at-law will, of course, consider whether he ought 
or ought not to lodge answers to this petition. Qttoad ultra, we 
shall supersede consideration of this petition until the third sederunt 
day in November. 
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No. II. 

Beasons appended to Appeal Cases in the House of Lords. 

The interlocutors of the Court of Session of 7th February, and all 
prior to it, were appealed to the House of Lords by General Stuart, 
aud it was submitted that the Court of Session ought to have made 
an immediate ^' decree conform/' or a decree or order in the nature 
of a '* decree conform/' for the following reasons :— - 

^^ 1. Because the true interest and real benefit of the infant Mar- 
quis have been overlooked- in the Court of Session. 

*' 2. Because the custody of the Great Seal attached on the 10th 
May 1848, and nothing has since occurred to displace it. 

" 3. Because in this case the Great Seal had authority in Scot- 
land, the education of the infant Marquis involving public considera- 
tions. 

" 4. Because the infant Marquis, if left in Scotland, will be with- 
out protection from the age of fourteen to that of twenty-one. 

" 5. Because the points relied upon in the Court of Session were 
immaterial. 

** 6. Because the inquiries ordered by the Court of Session would 
have produced no result." 

Colonel Stuart (the tutor-at-law) prayed the House to affirm the 
interlocutors of the Court of Session for the following reasons : — 

" 1. That the orders appealed from being interlocutory, and being 
also unanimous judgments of the Court of Session, appeal against 
them is incompetent. 

" 2. That the appellant has no interest, and therefore no title to 
prosecute the present appeal ; and 

'* 3. That even if the title of the appellant was to be sustained, 
the interlocutors appealed from ought not to be recalled, as these 
were within the competency of the Court, and were called for by, or 
were right and expedient in the circumstances in which they were 
pronounced. 

Lady Elizabeth Moore prayed the House to affirm the interlocutors 
of the Court of Session, for the following reasons : — 

^' 1. Because the judgments appealed from are well founded in 
law. 

" 2. Because the Court of Session could not dispose of the peti- 
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tion upon its merits until the averments upon which it was founded 
were established by proof. 

'^ 3. Because the disposal of the person of the pupil, as a domiciled 
Scotsman, and the regulation of his education, lie with the Court of 
Session ; and because the said Court was bound to see his rights as 
a domiciled Scotsman preserved, and was neither bound nor entitled 
to order him to be delivered to the appellant, in order that he might 
be placed under the jurisdiction of a foreign court. 

*^ 4. Because, even supposing that the pupil was not domiciled in 
Scotland, and that the appellant had been duly appointed his 
guardian in England, the appellant had no authority over the pupil 
while resident in Scotland ; and the Court of Session was bound 
and entitled to take upon itself the care and protection of the pupil^ 
and not to suffer him to be removed beyond its jurisdiction, except 
on being satisfied that it was for his benefit." ^ 

^ Authorities quoted by Appellant. — Johnstone v, Beattie, 10 Cla. & E*in. 
p. 122 ; Eyre v. Countess of Shaftesbury, 2 P. Wms. p. 103 ; Kex v. Vis- 
count Pnrbeck, Shower's Cases in Parliament, p. 1 ; Eraser on Per. and 
Dom. Relations, vol. ii. p. 194 ; Dawson v. Jay, 3 De Grcx, M*N., & G., 
p. 764 ; Hope v. Hope, 4 De Gex, M'N., & G., p. 328. 

Authorities quoted by Respondents, — Logan v, Fairlie, Jac. p. 193 ; 
WeUesley r. Duke of Beaufort, 2 Bligh, N. R. 124, Stat. 1555, c. 35 ; Stat. 
1696, c. 8 ; In re Hodge, 3 Kay & Johnson, p. 215 ; Ersk. Inst. i. 7 ; 
Morison r. Earl of Sutherland, M. 4595 ; ex parte Watkins, 2 Ves. 470 ; 
ex parte Ord ; Barton v. The Scotch Mining Company, ex parte Birchell, 
3 Atk. 813 ; Stat. 48 Geo. III. c. 151, sect. 15. 



No. III. 

Opinions in House of Lords, 
nth May 1861. 

The Lord Chancellor. — My Lords, I think that this case mainly 
depends upon the propriety or impropriety of the interlocutor of the 
Second Division of the Court of Session, dated 20th July 1860, re- 
fusing then to interfere respecting the custody of the person of the 
infant Marquis of Bute, and adjourning the further consideration of 
the subject for four months, till the 20th of November following. 

In examining this question, I beg to begin by observing that, as 
to judicial jurisdiction, Scotland and England, although politically 
under the same Crown, and under the supreme sway of one united 
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Legislature^ are to be considered as independent foreign countries, 
unconnected with each other. This case is of a judicial nature, 
although not between parties who are plaintiffs and defendants, and 
it is to be treated as if it had occurred in the reign of Queen 
Elizabeth. 

The third reason of the appellant is, — '^ Because in this case the 
Great Seal had authority in Scotland, the education of the infant 
Marquis involving public considerations." The holder of the Great 
Seal of the United Kingdom is Lord Chancellor of Great Britain, 
and by statute he has important functions to exercise in Scotland, 
such as the appointment and dismissal of magistrates, and sealing 
writs for the election of Scotch Peers, and of members of the House 
of Commons for Scotland. But, as a Judge, his jurisdiction is 
clearly limited to the realm of England. Although Cardinal Wolsey 
was impeached for having, while Lord Chancellor of England, carried 
the Great Seal to Calais, I conceive that the holder of the Great Seal 
may now lawfully carry It into Scotland, and there use it for sealing 
Scottish or imperial documents, which ought to pass under the Great 
Seal of the United Kingdom ; nevertheless, as Judge, he has no 
jurisdiction in Scotland whatever. In this respect there is entire 
equality and reciprocity between the two divisions of this island, and 
a decree of the Court of Chancery is not entitled to more respect in 
Scotland than an interlocutor of the Court of Session in Eng- 
land. 

Nor, as far as jurisdiction is concerned, does it make the slightest 
difference that the ward for whose custody this dispute has arisen is 
a Peer ; and we care not whether he be denominated a Peer of 
Scotland or of Great Britain, or whether he be a Peer or a peasant. 

I must likewise observe that our view of the question of jurisdic- 
tion will not be influenced by any comparison between the merits of 
the law of Scotland and of the law of England, respecting minors. 
If I deem it inexpedient that a boy should become his own master 
at fourteen, with the power of managing his property, of marrying as 
he pleases, of making a will, and of conducting his education according 
to his own fancy, or entirely neglecting it, I form my opinion on the in- 
terlocutor of 20ch July 1860, as if this hazardous confidence in pre- 
cocious prudence were to be attributed to the law of England, and 
the law of Scotland subjected orphans to the control of a guardian till 
they reach the mature age of twenty-one. 

But it is material that I should now state the facts and proceed* 
ings which were before the Court of Session on the 20th July 1860, 
and on which it was their duty to adjudicate. 

The late Marquis of Bute, having died at Cardiff, in Glamorgan- 
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shire, on the 18th of March 1848^ without having named any guar- 
dian for his son, then an infant six months old, on the 3d of May 
1848 a petition was presented to Lord Chancellor Cottenham by 
the Marchioness of Bute, then in England with her child, that she 
might be appointed his guardian. Lord Chancellor Cottenham, in 
the exercise of his unquestionable jurisdiction, by an order, bearing 
date the 11th May 1848, reciting the petition, and that all parties 
concerned had attended his Lordship, including counsel representing 
Lord James Stuart, the nearest male relation of the infant, and the 
executors of the late Marquis, ordered, — " That Sophia Frederica 
Christina, Marchioness of Bute, be appointed guardian to the infant 
during his minority, or until further order of this Court." 

She was thereby lawfully constituted custodier of the person of the 
infant till he should reach the age of twenty-one years. All parties 
consented, and were satisfied. 

On the 30th May 1848, Lord James Stuart, as nearest agnate, 
was appointed *' tutor dative ** in Scotland, to manage the property 
in Scotland, without any contemplated interference with the guar- 
dianship of the Marchioness, under the authority of the Court of 
Chancery. Accordingly, without any question or interference from 
any quarter, she acted as custodier of the infant, and his sole guar- 
dian, residing with him sometimes in England, sometimes in Scot- 
land, and superintending the management of his property in England 
to the amount of L.75000 a-year, till her death, which occurred on 
the 28th of December 1859.1 

By her will she had expressed a strong desire that the Court of Chan- 
cery in England would appoint, as guardians of her infant son, Major- 
General Stuart, Sir Francis Gilbert, and Lady Elizabeth Moore. 
Sir Francis Gilbert was then resident abroad in a diplomatic capa- 
city. But on the 7th of February 1860, on a petition in the name 
of the infant Marquis, presented by " Lady Elizabeth Moore, his 
next friend," it was ordered by Yice-Chancellor Stuart, representing 
the Lord High Chancellor, << that Charles Stuart of Hubborne 
Lodge, in the county of Hants, and the said Elizabeth Ann Moore, 
be appointed guardians of the person of the said infant during his 
minority, or until the further order of this Court." 

The infant having been duly constituted a ward of the Court of 
Chancery, and the guardian first appointed to him being dead, there 
can be no doubt of the authority of the Court of Chancery to ap- 
point other guardians in her stead. And General Stuart and Lady 
Elizabeth Moore were in loco parentis the lawful custodiers of his 

' See Note 2, p. 11. 
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penoD till he should reach twenty-one, or the Court should other- 
wise order. 

The infant was then under the separate charge of Lady Elizabeth 
Moore, the very dear friend of his mother. He had been most 
tenderly reared, and he gave promise of considerable intellectual 
capacity, as well as of good disposition ; but his education had been 
sadly neglected, and it was reckoned highly desirable that he should 
be speedily sent to a public school in England'. 

Lady Elizabeth Moore, always acting from kindness and disinte- 
rested motives, although afterwards most indiscreetly, at first was 
willing to concur in this purpose, and to leave the boy to the 
management of General Stuart. Having him with her at Mount- 
stuart House, in the Isle of Bute, on the 11th of February 1860, 
she wrote to General Stuart — '* Mine is, after all, merely a nominal 
guardianship ; the duties and difficulties of such an important post 
naturally devolve upon a man. It affords me great satisfaction that 
my young cousin has a guardian good and wise, and experienced in 
the world, like General Stuart." 

On the 14th of February General Stuart wrote back to her — 
" Vice-Chancellor Stuart was decidedly of opinion that Bute should 
be brought at once away from his island, and mix with other boys ; 
in short, that he should enter on a boy's world like his contempo- 
raries. He had formed this opinion before I had had any communi- 
cation with him ; but I did then tell him that the boy had lived 
with a nurse until the present time, that the woman was still with 
him, and that I did think the time was come to separate him from 
her altogether. The Yice-Chancellor desires, to have a general 
scheme of education proposed by the guardians, and laid before 
him. I informed him that our ward, though precocious in intellect, 
and in some respects in general information, is very backward in 
Latin, and quite ignorant of Greek, and, what is perhaps worse, that 
he knows nothing of French. I therefore suggested that he should 
come to my home at once, where I could best judge of his tutor's 
suitableness for his post. The scheme which I laid in rough before 
the Yice-Chancellor met with his unqualified approval ; but before it 
is finally submitted to the Court, I shall of course wish to know 
what you think of my suggestions." 

The following was her most praiseworthy answer : — " I am quite 
ready to give up the boy whenever you like to claim him. I believe 
the changes you contemplate making are likely to be highly advan- 
tageous to him in every respect." 

General Stuart accordingly repaired to the Isle of Bute to receive 
the boy. Lady Elizabeth refused then to part with him, and en- 
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treated that he might be left with her for a short time, she under- 
taking to come with him herself to London, and there to surrender 
him. General Stuart too easily consented to this arrangement. 

She actually did bring fche boy to London. While at Newcastle, 
on her journey to the south, she wrote to General Stuart — " After 
Monday next I think of proposing to take Bute to Hubborne, at any 
time that may best suit your arrangements." And a few days after 
her arrival in London she wrote to General Stuart—** There are still 
some visits that Bute must pay. I propose taking Bute to Hubborne 
any time that is quite convenient to you, on or after Wednesday 
next." 

General Stuart wrote back appointing Friday, March 30th. 

A delay arose on account of the alleged indisposition of the young 
Marquis, although General Stuart had " deeply lamented the loss of 
several weeks to a boy so backward in his education." 

A complete change had now come over the mind of Lady Eliza- 
beth, and she had formed the resolution of keeping the poor ill-used 
boy entirely to herself and the nurse.^ On the 2d of April she wrote 
to General Stuart in the following alarming strain : — " Much has 
passed in my mind on the subject of your plans with respect to 
Bute. I find he contemplates leaving me with alarm, and is so un- 
happy about it, that I cannot but feel it is a step which ought not to 
be directly taken without any actual necessity. I think you will feel 
that Bute himself ought to be consulted before we decide on what is 
so material to his future prospects. I therefore feel the absolute 
necessity of my entirely giving up my intended visit to Hub- 
borne." 

In General Stuart's answer, on the 3d April, he writes : — " You 
say that Bute himself ought to be consulted, a point on which I regret 
to be compelled to differ with you entirely. If a child is to be a fit 
judge of such matters, why should he have a guardian at all ? I 
propose to submit to the Yice-Chancellor, that the present unsettled 
state of things is most injurious to Bute ; that he should learn at 
once whom he is to belong to and be guided by during his minority ; 
and that if any house is to be his home, it is absolutely necessary 
that he should come to it at once. He certainly did not appear to 
contemplate the idea with any alarm a month ago. Had I not, in 
deference to your wishes, abandoned my intention of bringing him 
away with me from Mount stuart, this alarm, perhaps, would never 
have existed ; or, at all events, have long since ended, and he would 
ere this have been reconciled to the change, and peaceful and happy 
with me." 

1 See Note, p. 13. 
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On the 5th of April she wrote back, that, as they differed, the 
Yice-Chancellor ought to decide between them ; and next day he 
gave her notice that he should take the necessary steps for that pur- 
pose. General Stuart accordingly called in professional aid, and 
himself saw the Vice-Chancellor on the subject. 

Lady Elizabeth, to favour the stratagem she had now formed, for a 
time gave reason to believe that she entirely concurred in this course, 
for on the 16th of April she presented a petition to the Lord Chan- 
cellor, as <' next friend " of the infant, joining the name of General 
Stuart as a petitioner, and praying ^' that a scheme should be settled 
for the education and maintenance of the infant." 

On the 20th of April an order was made for such a scheme, Lady 
Elizabeth appearing by counsel, and consenting to the order. 

But, in the meantime, she had clandestinely, and furtively, and 
fraudulently, removed the infant from the jurisdiction of the Court 
of Chancery, and was prepared to set the Court of Chancery at de- 
fiance. In the evening of the same 16th of April, she had carried 
the infant with her to the railway station at King's Cross, notwith- 
standing his supposed indisposition ; had conducted him by rail, under 
the cloud of night, from London across the Border between England 
and Scotland, and next morning had deposited him at the Granton 
Hotel, near Edinburgh. 

A *' scheme," nevertheless, was proposed, and on the 11th of May 
was regularly approved of by the Vice-Chancellor, directing (inter 
alia) as follows : — ** The infant Marquis, together with a tutor, is to 
reside with his guardian, the said Charles Stuart, or where the said 
Charles Stuart shall consider proper, till the end of the month of 
August 1860, and he is then to be sent to a proper private school ; 
and on his attaining the age of fourteen years, he is to be sent with a 
private tutor to Eton or Harrow, as his guardians, the said Charles 
Stuart and Lady Elizabeth Ann Moore may determine. Necessary 
and proper establishments at Cardiff Castle, in South Wales, and 
Mountstuart, in the Island of Bute, are to be kept up for the occa- 
sional residence of the infant Marquis.'' 

General Stuart forthwith proceeded to Edinburgh to re-claim his 
ward. On the 21st of June a copy of this order was personally 
served on Lady Elizabeth Moore, and she was required to deliver 
up the ward to General Stuart, but she absolutely refused to 
do so. 

In consequence of her misconduct a suit was commenced in the 
Court of Chancery in the name of Lord Harrowby, as next friend of 
the infant ; and on the 20th of June a petition was presented to the 

L 
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Lord Chancellor, praying that Lady Elizabeth Moore might be 
ordered to deliver up the ward to General Stuart, and that she 
might be discharged from the guardianship. 

This petition was personally served upon her at Edinburgh, where 
she still retained the child in her custody. 

On the 6th of July an order was made by the Court of Chancery 
under the Great Seal, — " That Lady Elizabeth Moore should on or 
before the 13th day of J uly 1860, deliver up the infant Marquis to 
Major-General Stuart, to the intent that he might reside with him, 
or where he (the Major-General) should consider proper, in con- 
formity with the scheme; and it was further ordered that Lady 
Elizabeth Moore should be discharged from being a guardian of the 
person of the infant Marquis ; that Major-General Stuart should be 
continued as such guardian, and that he should be authorised to take 
all necessary steps, if any, according to the law of Scotland for hav- 
ing the Marquis delivered up to him." Next day this order was per- 
sonally served on Lady Elizabeth Moore. General Stuart, still wish- 
ing to treat her with courtesy, requested an interview with her. This 
she positively declined. He then called at the hotel, where she kept 
the boy in close custody ; but he could not gain access either to the 
one or to the other. 

Now began the judicial proceedings in Scotland which have given 
rise to this appeal. On the Idth of July a petition, setting forth the 
facts of the case, was presented to the Court of Session by General 
Stuart and Lady Adelaide Keith Murray, the next cognate relation 
of the infant in Scotland, praying the Court " to order the said 
Lady Elizabeth Moore forthwith to deliver up the said infant Mar- 
quis of Bute to the petitioner, the said Charles Stuart, in conformity 
with the said order of the Court of Chancery, and, if necessary, to 
grant warrant to the petitioner, the said Charles Stuart, or to such 
other person as the said Court of Session might appoint for that pur- 
pose, to remove the said Marquis of Bute from the custody of the 
said Lady Elizabeth Moore, and to take or deliver him into the 
charge of the petitioner, the said Charles Stuart ; or to grant such 
other orders or warrants as to the said Court of Session should seem 
proper." 

On the 18th, 19th, and 20th days of July 1860, this case came on 
to be solemnly heard by the Judges of the Second Division of the 
Court of Session. There has been laid before us a full account, 
taken by shorthand writers, and allowed to be accurate, of all that 
was said during these three days at the bar and from the bench. 
I am grieved to say, my Lords, that I can by no means read this 
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account, and the interlocutor at last pronounced, with the satisfac- 
tion and pride generally excited in my mind, when I am called upon 
to examine the judicial proceedings of my native country. 

This was a case, if ever there was one, requiring /e^finum remedium. 
No fact at all material was in dispute. Indeed, Lady Elizabeth 
Moore's counsel, not controverting the facts relied upon by the peti- 
tioners, boldly, in the just discharge of his duty, contended that» 
although she had been discharged from the guardianship by the 
Court of Chancery, and although she had no longer any right to the 
custody of the ward, her custody of him ought not to be disturbed, 
and the ward ought not to be delivered up to the guardian, from 
whom he had been clandestinely and furtively and fraudulently 
taken, in contempt of the supreme court of a foreign country, 
having indisputable jurisdiction to appoint a guardian. 

The Judges asked for a precedent for such an order as was prayed, 
without suggesting that, since the institution of the Court of Session, 
there ever had been an instance of such a ravishment of ward, or of 
a ward so brought into Scotland, and so reclaimed. 

The Judges talked of the petitioners being disentitled to the relief 
claimed, on account of the length of time the child had been in 
Scotland, their Lordships not considering how slowly litigation may 
sometimes proceed in Scotland, and forgetting that General Stuart, 
having made fresh pursuit after the fugitives, had done all in his 
power to obtain speedy redress in that country. 

The Judges likewise relied much on the objection that the orders 
of the Court of Chancery were not sufficiently authenticated, although 
their authenticity had not been seriously questioned, although a dis- 
pute about the custody of a ward be a proceeding in which technical 
forms are not strictly observed, although reasonable evidence of the 
authenticity of the orders had been given, and although an offer was 
made to send by telegraph for the desiderated proof, which in 
twenty-four hours might have been regularly laid before the Court. 

Finally, Knowing that Lady Elizabeth Moore had broken her 
word and betrayed her duty by her flight from London to Edin- 
burgh with the ward of Chancery, and that it was of vital importance 
to the welfare of the ward that he should, as soon as possible, be 
under the management of General Stuart, and be sent to a public 
school, instead of remaining under the tutelage of a nurse, the Court 
refused altogether to interfere with the custody of the ward ; and 
requiring an answer where no fact was disputed, they pronounced 
an interlocutor, ^' superseding consideration of the petition till the 
third sederunt day in November next," being the 20th of November, 
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thus creating a delay of four months, from which most serious detri- 
ment inevitably must arise to the unfortunate ward. 

The Court of Session had undoubted jurisdiction over the ease. 
By their nobUe offidumy conferred upon them by their sovereign as 
parens patricBy it is their duty to take care of all infants who require 
their protection^ whether domiciled in Scotland or not. But I ven- 
ture to repeat^ what I laid down for law in this House nearly twenty 
years ago, ** that the benefit of the infant is the foundation of the 
jurisdiction, and the test of its proper exercise/' Can any human 
being doubt that, on the 20th of July 1860, it would have been for 
the benefit of the infant Marquis of Bute, that he should be taken 
from the custody of Lady Elizabeth Moore and the nurse, and sent 
to a public school, under the superintendence of General Stuart, who 
had been selected as guardian, with the consent of the whole of the 
Bute family, and whom Lady Elizabeth herself had described as so 
peculiarly well qualified to act as guardian to a young nobleman f 

The refusal to interfere is rested on the decision of this House in 
Johnstone v, Beattie ; and I do sincerely believe that this decision 
was the true cause why the Court of Session, in this case, refused to 
interfere. I regret that decision, and I must confess that in some of 
the proceedings in that case, and in the language of some members 
of your Lordship's House, who took part in that decision, there was 
ground for the Scotch Judges apprehending that the Court of 
Chancery was encroaching on their jurisdiction. The application for 
English guardians there made, was certainly with an intention, which 
the parties making it entertained, to supersede the Scotch guardians, 
who had been duly appointed to the female child in Scotland, under 
her father's will, — she being domiciled in Scotland, being in England 
only for a temporary purpose, having landed estates in Scotland, 
having no property whatever in England, there being a prayer in the 
bill for appointing English guardians, so that the Scotch guardians 
should account to them, and there being no suggestion that the 
Scotch guardians had, in any respect, misconducted themselves, or 
were, in any respect, incompetent to take charge of her education ; 
but all that can be considered as judicially decided by the House 
was, that if there be a foreign child in England, with guardians duly 
appointed in the child's own country, the Court of Chancery may, 
without any previous inquiry whether the appointment of other 
guardians in England is or is not necessary, -and would or would 
not be beneficial for the child, make an order for the appointment 
of English guardians. Allowing the jurisdiction of the Court of 
Chancery, I thought that it was not properly exercised for the good 
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of the infant, and that such an exercise of it was a dangerous prece- 
dent for the appointment of guardians to any foreign child residing 
casually in England for health, education, or amusement ; the neces- 
sary consequence of which is, that the ward, till reaching the age of 
twenty-one, cannot leave the realm of England without leave of the 
Court of Chancery. But the House did not decide, and no member 
of the House said, that foreign guardians are to be entirely ignored, 
or laid down anything to countenance the notion that a guardian 
who has been duly appointed in a foreign country, and who comes 
into England or Scotland to reclaim a ward stealthily carried away 
from him, is to be treated as a stranger and an intruder. On the 
contrary, an alien father, whose child has been carried away from 
him, and brought into England, would undoubtedly have the child 
restored to him in England by a writ of habeas corpus ; and I believe 
that the same remedy could be afforded to a foreign guardian stand- 
ing in loco parentis y on the ravishment of his ward. 

Lord Langdale, who was one of the Lords who concurred in the 
judgment of the House in Johnstone v. Beattie said, — '^ If it should 
unhappily become necessary to call upon the Courts of the two coun- 
tries to exercise their powers, I know of nothing which would ren- 
der it impracticable for the English Court of Chancery to order the 
guardian resident in England to deliver up the infant to the guardian 
resident in Scotland. And why should we doubt that the Scotch 
Courts would consider beneficial to the infant, the same course of 
management, which, upon evident consideration, had been approved 
by the English Court of Chancery, and, if necessary, order the 
guardian resident in Scotland, being the tutor or curator there, to 
deliver up the infant to the guardian resident in England ? I can- 
not anticipate differences of opinion, or that either of the Courts 
would have any difficulty in directing that which would be most bene- 
ficial to the infant. It is not reasonable to suppose that the Courts 
of the two countries would conflict in such a matter. If difficulties 
should occur, they must be met as they best may, by adopting that 
course which, under the circumstances, shall appear to be for the 
benefit of the infant." 

I must use the freedom to observe, that, whatever opinion the 
Scotch Judges may justly form of the decision of this House in 
Johnstone o. Beattie, they would have acted with more dignity and 
.more magnanimously, as well as more judicially, if they had calmly 
and promptly considered what was for the benefit of the infant, and 
had recollected that a Court may not only be censured for exceed- 
ing its jurisdiction, but for declining to exercise its jurisdiction for 
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the relief of a suitor, from the apprehension that, in another cause, 
its jurisdiction has been unjustifiably encroached upon by another 
Court. 

I can lake upon myself to say, that Johnstone v. Beattie, whether 
properly or improperly decided, is no authority whatever for the in- 
terlocutor of the 20th July, appealed against. In perfect harmony 
with that decision, the petition, praying for the restitution of the 
ward to the guardian, might have been immediately granted. 

Mr Palmer argued, that this could not have been done till the 
domicile of the infant had been determined, — a period, from our ex- 
perience in Aikman v. Aikman and other casses, which very probably 
would not expire till the infant had not only reached puberty, ac- 
cording to the Scottish law, but majority according to the English. 
In truth, however, although the domicile of the infant may hereafter 
be very important, it was of no importance then, and matters ought 
immediately to have been restored to the position in which they 
were before the fraudulent removal of the ward. 

There is only one other case which, I think, I am called upon to 
notice, Dawson v. Jay, before Lord Chancellor Cran worth. As at 
first stated at the bar, it certainly seemed closely in point, and it 
alarmed me much ; for we were told that an American infant, who 
had a guardian regularly appointed by the Supreme Court at New 
York, having been fraudulently brought to England against the will 
of the guardian. Lord Cran worth had refused to interfere, and would 
not order the infant to be delivered up to the injured guardian. 
But, on the case being examined, it turns out that the infant came 
to England with the entire concurrence of the guardian originally 
appointed, who continued guardian at the time of the removal ; and 
that it was another guardian, afterwards appointed with doubtful 
regularity, who wished to get possession of the infant, and carry her 
back to America, after she had been living several years in England. 
It further appeared that she was a British subject, though born in 
America ; and the Lord Chancellor was thus called upon, without 
any offence being imputed to her, to sentence her to transportation 
to America by the decree of a Court of Equity. That case, there- 
fore, has no application to the present. 

I do not think I ought to say more upon the technical objection 
about evidence of the proceedings in Chancery, Mr Palmer having 
very properly admitted that the Judges may be considered as hav^g 
pronounced the interlocutor of 20th July ] 860 with knowledge of 
the proceedings in Chancery. 

In my opinion, the interlocutor of 20th July 1860 must be re- 
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versed. All the others, included in the first and second appeal, ne- 
cessarily fall along with it. 

As to the incompetency of the appeals, because no final judgment 
has been pronounced, T do not think it necessary to say more, than 
that either this petition respecting the custody of the person of an 
infant, although VLJitdicial proceeding, is not a cause within the mean- 
ing of the statute regulating appeals ; or that every order respecting 
the custody of an infant, whether granting or refusing the petition, 
must be considered final ; otherwise there might be no competent 
appeal respecting the custody or the education of the infant till he 
has come of age. Besides, the interlocutors of 23d November 1860 
and 6th of February 1861 were certainly final ; and the two appeals, 
oh cotitingentiam, may be considered as conjoined. 

If the interlocutors of the Court of Session appealed against are 
reversed, the orders of the Court of Chancery, which are the subject 
of the third appeal, become wholly immaterial, and by consent they 
are to be vacated. 

It remains for this House, as the tribunal of appeal from the Court 
of Chancery, to pronounce its judgment as to the guardianship of 
the infant Marquis, and his education and maintenance. I think 
that Major-General Stuart should be confirmed as his sole guardian 
during his minority, or till further order of the Court of Chancery. 
This arrangement ought to be cheerfully acquiesced in by the young 
Marquis ; and from the gratifying statement we have of his good 
sense and right feelings, we doubt not that such will be the result, 
notwithstanding the assertions which Lady Elizabeth Moore has in- 
structed her counsel to make to the contrary. 

The scheme proposed for the ward's education meets with my 
entire approbation ; and I do trust that this interesting youth, being 
aware that what this House judicially ordains must be obeyed by 
every good subject as the law of the land, and that our only anxiety 
is to direct that which we conceive to be for his good, will go on 
auspiciously while in statu pupiUari, will in due time take his seat in 
this House an accomplished nobleman, and will add fresh splendour 
to the illustrious House which he now represents. 

Lord Cranworth. — My Lords, it is not my intention to trouble 
your Lordships with more than one or two observations upon this 
case, for, however important it is, in truth it involves very little of 
prilkiiple which requires illustration. 

In the exercise of the jurisdiction of the Lord Chancellor, as 
representing the Crown as parens patricB, and protector, therefore, 
of infants who have had the misfortune to lose their parents, and in 
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the exercise of what is called the noibUe oficium of the Court of Ses- 
sion, which corresponds very much to that which exists in the Lord 
Chancellor in this country, there is but one object which ought to 
be kept strictly in view, and that is the interest of the infant. Now, 
it appears to me to be a matter beyond all controversy that in the 
interlocutor pronounced by the Court of Session on 20th July 
1860, that sole object which the Court ought to have had in view 
was entirely lost sight of. Whatever order the Court ought to have 
made, certainly that which they did make was one in which the 
interests of the infant were lamentably neglected. For at this im- 
portant period of this infant's age, when his education having been 
so lamentably neglected that every week and every day was impor- 
tant, to leave the matter undecided for four months could not have 
been right. It appears to me, further, that there was sufficient 
before the Court to make it their duty at once to order the infant 
to be delivered up to the guardian who had been selected by the 
Court of Chancery. That is the opinion which has been expressed 
by my noble and learned friend ; and, entirely concurring in that, 
all the rest seems to me to follow as of course. 

I would make a passing observation upon the case of Johnstone v. 
Beattie. Perhaps it might have been a decision more consonant to 
the principles of general law to have held there that every country 
would recognise the status of guardian in the same way as they 
undoubtedly would recognise the status of parent, or the status of 
husband and wife. But, supposing that not to have been the view 
taken by this House, then there is nothing in that decision of John- 
stone V. Beattie that could have been decided otherwise, or that 
could at all interfere with or touch the present question. For all 
that was decided there was, that the status of guardian not being 
a status recognised by the law of this country, unless constituted in 
the country, it was not a matter of course to appoint a foreign 
guardian to be English guardian, but that that was only a matter to 
be taken into consideration. That was all that was decided in that 
case ; and whether or not (as I have already said) it might have been 
better to have held that the status of guardian was to be itself 
recognised, without further inquiry, is quite immaterial to the pre- 
sent question. 

My Lords, I am fully prepared to say that, if the converse of the 
present case had occurred between these two conflicting jurisdic- 
tions, I should have felt it my duty to recommend your Lordships 
to take precisely the course which I now recommend you, with the 
concurrence of my noble and learned friend, to take in the present 
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case. If, for instance, an infant, having Scotch guardians, having 
all his interests in Scotland, and having had a proper scheme for his 
education in Scotland proposed to and sanctioned by the Court of 
Session in Scotland, had been brought to this country — I will say 
further, even if it had not been brought clandestinely — ^I think it 
would have been the duty of the Court of Chancery, seeing that the 
scheme which had been settled by the Court in Scotland was a pro- 
per scheme, manifestly for the interest of the infant, to order the 
infant to be delivered up to the Scotch guardian, the Scotch guar- 
dian applying for it in order to carry that scheme into effect. I 
think it ought to be understood that there is a perfect reciprocity 
upon this subject between the two countries. And such reciprocity 
existing, in my opinion the suggestion of my noble and learned 
friend is perfectly correct ; and I think the order ought to be made 
in the terms that were suggested by the Attorney-General. I have 
very slightly modified those terms ; and those terms, with the per- 
mission of your Lordship, I will read i-^" It appearing to this House 
that when the Court of Session pronounced their interlocutor of the 
20th of July 1860, the interests of the infant Marquis required that 
he should be delivered to General Stuart, to be educated according 
to the scheme settled by the Court of Chancery, and that the Court 
of Session ought then to have given such directions as were proper 
for accomplishing that object ; and it further appearing that the in- 
terests of the infant Marquis still require that he should be so edu- 
cated: Therefore reverse the interlocutor of the 20th of July, and the 
subsequent interlocutors complained of, and refer it back to the 
Court of Session to make such order or orders as may be proper for 
causing the infant Marquis to be forthwith delivered to General 
Stuart (unless he shall previously have been so delivered), in order 
that he may be educated as aforesaid, according to the directions of 
the Court of Chancery. And this House doth order that all per- 
sons, parties to these appeals, or any of them, do forthwith concur in 
all acts necessary and proper for obtaining such order or orders ; and 
with these declarations and directions, remit the matter to the Court 
of Session." 

As to the order of Yice-Chancellor Stuart, dated 9th of February 
1860, 1 understand that, by consent of all parties, that order may be 
reversed. We think that the costs of all parties ought to be paid out 
of the infant's estate. 

Lord Wensletdale. — My Lords, I agree entirely with my noble 
and learned friends who have preceded me, in the advice which they 
have given to your Lordships. 

M 
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It is much to be lamented that, in a ease so urgent in which de- 
lay was likely to be most prejudicial to the best interests of the noble 

Marquis, the Court of Session should have interposed an objection on 

a matter upon which there really was no dispute, and required formal 

proof of the appointment of General Stuart as guardian to the infant 

by the Court of Chancery in England, and of the order of Vice- 

Chancellor Stuart to deliver up the infant to the English guardian. 

The result of that objection was, that the Court, by their order of 

the 20th July 1860, superseded the consideration of the petition 

until November 1860, an order most injurious to the interests of the 

ward, whose education was of the utmost importance, and required 

immediate attention. 

This does not appear to me to be an interlocutory order, within 
the meaning of the 28th Geo. III., c. 151, section 15, which applies 
to such orders in regular suits, and not to those relating to the cus- 
tody of infants, in which every order may be considered as final ; and 
therefore the appeal against the order of the 20th July 1860 is not 
open to this objection. But, at all events, the appeal against the 
orders of the 23d November 1860, and the 7th of February 1861, 
particularly the latter, is not open to that objection ; and the im- 
portant question of the custody and education of the infant may cer- 
tainly be disposed of on that appeal. 

Your Lordships have, therefore, now to decide whether that order 
is proper, under the circumstances of this case, which relate to the 
custody and education of a ybung nobleman, a British and Scotch 
Peer, having a Scotch domicile and origin, large possessions in Scot- 
land, but much larger in England, but who has, in the undoubted 
exercise of its lawful authority, been made a ward of the English 
Court of Chancery. 

I cannot have the least difficulty in saying that the Court of Ses- 
sion ought not to have looked at this case in a mere Scotch point of 
view, and to have dealt with it as if the noble Marquis had been 
solely a Scotch pupil. The order of the 7th of February is, there- 
fore, to my view, wrong. It prohibits and discharges the appellant 
from removing the pupil, on any pretence whatever, from the juris- 
diction of that Court. 

The Court ought, I think (though it is not necessary to say whe- 
ther they were bound to do so), to have availed themselves of the 
opportunity of giving the young Marquis a proper education, which 
has been hitherto, unfortunately, neglected, by delivering him up to 
the care of the English guardian. I do not for a moment dispute 
that a very good education may be had at a grammar school in Scot- 
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land, or, at a more advanced period of life, in one of the seats of 
learning, the universities of that country. But the question here is, 
as to the education of a person who is to be a member of this House, 
and to move in the higher ranks of society. And he ought to be 
sent to a place of education where he will mix with many of the same 
class, and not only be educated with them in studies suitable to 
their station, but where he may form friendships and intimacies 
which may be most useful to him, and may last, as we know by ex- 
perience, for the whole of life. I cannot, therefore, for a moment 
doubt that he ought to be sent to one of the great public schools for 
the higher classes in England, and one of the universities of this 
part of the United Kingdom. And for that purpose he ought to be 
delivered up to the English guardian. And he will then remain 
happily under his care till he attains the age of majority in England, 
and will not be left in the very dangerous position of being almost 
his own master at the age of fourteen. 

I concur, therefore, entirely in the proposed judgment. 

Lord Chelmsford. — ^My Lords, I am happy to be able to ex- 
press my cordial concurrence in your Lordships' determination, be- 
cause I am satisfied that it is calculated for the benefit of the infant, 
which ought to be the chief object of our regard, and I trust that it 
will have the effect of protecting him against himself at that perilous 
age which is fSeist approaching, when, according to the Scotch law, 
without discretion to guide himself, he would become the uncon- 
trolled master of his own person and fortune. 

I cannot help deeply regreting that so many precious months have 
been consumed, and irrecoverably lost, in which the Courts of the 
two countries, instead of cordially co-operating to advance the best 
interests of the infant, have placed him, as it were, in the centre, as 
a prize to be contended for by conflicting jurisdictions. I should 
be sorry to see the authority of the Scotch Courts broken in upon 
by any invasion of the English Courts, but I think there was no 
cause for the jealousy which has unhappily been excited upon the 
present occasion. I agree with my noble and learned friend oppo- 
site, that if the circumstances had been reversed, if the Scotch Court 
had assumed the guardianship of the infant, and the infant had been 
improperly removed from their jurisdiction, and the guardian had 
come to this country to re-claim possession of his infant ward, the 
English Courts would have facilitated the guardian in his object ; 
and I think that they would not have exaaiined, with a very nice 
and critical eye, the proof of the orders which had emanated from 
the Scotch authority ; or if there had been any imperfection in tho. 
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proof, they would have facilitated the Court in obtaining the neces- 
sary means of establishing their authority. 

But all this has passed. Your Lordships have now, by your su- 
preme authority, dictated a scheme for the care and protection of 
the infant. I am quite satisfied that the Court of Session will cheer- 
fully perform everything that is required of them to do, in order to 
accomplish your Lordships' objects, and that at last the lost time 
may be redeemed, and the infant Marquis may commence a course 
of education becoming his high rank and his extensive fortune. 

Lord EiNasnowN. — ^My Lords, I entirely concur in the order 
proposed. 

(For order pronounced by House of Lords, see ante, p. 18.) 



No. IV. 

Court of Session — Second Division. 

Saturday, May 25 — ^When the Court was moved on behalf of General 
Stuart to apply the judgment of the House of Lords, — 

The Lord Justice-Clerk said — ^My Lords, by this petition we 
are called on to make an order, for the purpose of carrying out 
certain directions contained in a judgment of the House of Lords, 
pronounced on the 17th of this month, regarding the custody and 
education of a pupil, the Marquis of Bute. It is our constitutional 
duty to give implicit obedience to these directions, without any con- 
sideration of the grounds on which they proceed, and this is a duty 
which the Court always performs promptly and cheerfully. But the 
present case is distinguished by one peculiarity, which I believe to 
be entirely unexampled, and which makes it indispensable, that the 
performance of our duty should be accompanied by a few words of ex- 
planation. The House of Lords, exercising a purely appellate j urisdic- 
tion, have pronounced a judgment disposing of this case on its merits, 
while the Court of Session (the Court of radical jurisdiction) had never 
applied its mind judicially to a consideration of the merits, and could 
not, when the case was before them, consistently with their ordinary 
rules of procedure, pronounce any judgment on the merits. I make 
this statement, not by any means for the purpose of impugning the 
legality of the judgment of the House of Lords, as involving an 
usurpation of the fnnotions of a Court of radical jurisdiction. I am 
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very far, indeed, from even desiring to suggest a doubt on the sub- 
ject ; my only object is to explain distinctly the position in which 
this Court now stands. When General Stuart presented his petition 
to us in the last week of the summer session, we gave him a pre- 
ference over all the other suitors before us, such as is never conceded 
except in cases of extreme urgency. But the petitioner failed to con- 
vince us that we could then, with propriety or safety, make any 
order, in an application of an entirely unprecedented kind, which 
appeared to us to involve considerations of the gravest difficulty. 
The case, therefore, necessarily stood over till after the vacation ; 
for no one could have seriously proposed that we should leave to a 
single judge in vacation, the final disposal of so serious a case. On 
the reassembling of the Court in November, answers having been 
lodged for the tutor-at-law and for Lady Elizabeth Moore, the 
parties were at issue on matters of fact, which appeared of essential 
importance to the determination of the question raised by the plead- 
ings. We had before us competing claims to the guardianship of 
the pupil — the claim of the Scotch tutor-at-law, and the claim of a 
guardian appointed by the Court of Chancery in England. The 
most material fact in determining that competition, seemed to be, 
whether the pupil was a Scotchman or an Englishman, and upon 
that matter of fact, the parties were entirely at variance. They 
were not even agreed which of the titles of guardianship was the 
earlier in date, for the petitioner contended that his title drew back 
to the date of the original appointment of Lady Bute as guardian by 
the Court of Chancery, while the respondents denied that such was 
the effect of the Chancery proceedings. This also, being foreign 
law, was matter of fact requiring to be proved. We therefore 
appointed a proof to be taken by our interlocutor of 21st November, 
and evidence was led before our Commissioner by General Stuart ; 
and on inquiry I find that the proof would, in all probability, have 
been completed within a few days or weeks, when the farther pro- 
gress of the General's proof was stopped by an injunction issued by 
Yice-Chancellor Stuart, prohibiting the General from proceeding 
further with his petition to the Court of Session. Since the date of 
that injunction, on the Idth December, of course no farther pro- 
ceedings have been or could be taken on the petition at General 
Stuart's instance ; and the Court therefore, on the application of the 
tutor-at-law, made such arrangements for the residence and educa- 
tion of the pupil as seemed to them in the circumstances most 
expedient. To have adjudicated on the merits of General Stuart's 
petition without any inquiry into disputed facts, apparently most 
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material, would have been inconsistent with the settled rules and 
practice of the Court. The General, if he thought the facts im- 
material, might, without admitting these facts, have renounced his 
right to prove them, in which case we should have given judgment 
immediately. But this he distinctly declined to do, and hence the 
interlocutor of 21st November, allowing him a proof. Had the 
General been allowed to proceed with his proof, it might have been 
completed in the month of December, and the petition would have 
been disposed of on its merits not later than the month of January. 
The delay, therefore, since the month of January, is ascribable solely 
to the order of the Yice-Chancellor restraining General Stuart from 
farther proceeding in the Court of Session. It is thus beyond all 
question that this Court has never had an opportunity of considering 
the merits of the petition, the prayer of which they are now directed by 
the House of Lords to grant. For this singular position of the case 
this Court is in no way responsible. In what has been laid before us 
as an authorised report of the observations of the Lord Chancellor in 
moving the judgment of the House of Lords, it is stated that the refusal 
of the Court to interfere without inquiry was rested on the decision of 
the House of Lords in Johnstone v. Beattie. The noble and learned 
Lord is reported to have said : — " I do sincerely believe that this 
decision was the true cause why the Court of Session in this case 
refused to interfere." And, in another place: — "I must use the 
freedom to observe, that whatever opinion the Scotch Judges may 
justly form of the decision of this House in Johnstone v. Beattie, 
they would have acted with more dignity, and more magnanimously, 
as well as more judicially, if they had calmly and promptly con- 
sidered what was for the benefit of the infant/' I feel sure, that in 
noticing this passage, I shall at once be acquitted of any want of 
courtesy or deference towards one, whom, both officially and per- 
sonally, I regard with the highest respect and esteem. But I must 
say it is truly lamentable, that the Court of Session, and the rules 
and principles which guide and regulate its proceedings, should be 
so little appreciated or understood in the Court of Appeal. The 
judgment of the House of Lords in Johnstone v. Beattie, being pro- 
nounced on an appeal from the English Court of Chancery, is not 
an authority binding in Scotland ; and when it was brought under 
the notice of the Scotch Judges, and the legal profession in Scot- 
land, incidentally, some years ago, it was universally felt that, how- 
ever sound an exposition it might furnish of the rules of English 
Chancery law, it involved a violation of the principles of interna- 
tional law, recognised in Scotland and all the States of the Continent 
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of Europe, — so direct and unequivocal, that I believe the very last 
thing that would ever enter into the mind of a Scotch Judge would 
be to follow the authority, or adopt the principle, of Johnstone v, 
Beattie. If it was cited to us in the course of the arguments, it 
must have been for some collateral purpose merely ; and, so far from 
giving rise to any spirit of antagonism or retaliation on the part of 
the Court, it did not in the slightest degree influence or affect the 
mind of any member of the Court, in deliberating on the proper 
course of procedure to be followed in this case. The Court, there- 
fore can hardly have sacrificed any of its dignity by following John- 
stone V. Beattie. Indeed, I am quite at a loss to understand how 
the dignity of this Court can have been truly involved — either com- 
promised or enhanced — by its proceedings in this case. We are not 
in use to seek the promotion of our dignity, except by a simple and 
unpretending discharge of our duty. We have no opportunities for 
the display of magnanimity. We must be content to rest our repu- 
tation on a faithful observance of our oath of ofiice, which binds us 
to administer the law of Scotland ; and we strive to do so, with the 
lights we have, to the best of our ability. We have also another 
duty occasionally to perform, which is, to carry out the orders of 
the House of Lords adversely to our own original opinions, and to 
this duty we address ourselves most cheerfully, and with the fullest 
reliance on the wisdom of that most honourable House. But we are 
now (I think for the first time) required to execute a judgment of 
the House of Lords, without the possibility of knowing whether, if 
we had been allowed to consider and decide the case, our judgment 
would or would not have been in accordance with that of the Court 
of Appeal. The form of the order will be, to apply the judgment, 
and, in terms thereof, to authorise and ordain Colonel Stuart and 
the Earl of Galloway to deliver the person of the pupil to the peti- 
tioner, and to this effect to recal the interdicts formerly granted. 
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